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The Sphere of Sie 


ACCOUN TAN t 
~ is expanding 


The scop\ of the accountant’s work is ‘greahly increased 
with the afiged government enforced and other mandatory 
records which how must’be kept: 

The variety. of our accounting books and special purpose 
forms is enlarged.to take care of these functions. -Almost ' 
all necessary.recording forms are now available from stock. 
Accountants should become familiar with our complete. line 
—especially for such records as: 


PAYROLL b INVENTORY 
HOSPITALS PERSONNEL 
MUNICIPAL STOCK COMPANIES 


. Call oF write any of our three stores for samples. 


(RAND & JOY iimireo 


OFFICE SUPPLIES - PRINTING - BUSINESS FURNITURE 


HEAD OFFICE 
6-14 WELLINGTON STREET WEST. _ 


BRANCH: TORONTO 1= ONTARIO 
115 Yonge EL gin 6481 








CAard-Price, Limited 
Estate and Trade Auctioneers — Valuators and Appraisers 
wish to draw to the attention of 


ASSIGNEES, LIQUIDATORS, RECEIVERS AND TRUSTEES-IN-BANKRUPTCY 


that the services of their ‘Trade Division are available for the appraisal 
and disposal of 


Bankruptcy Stocks! Store Equipment! 
Office Furnishings! Trade Merchandise! 


Factory and Piant Machinery! 
28 College Street, Toronto 
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Employer—Employee SOLAR 330 University Ave., 
Pension Plans Ase Toronto 
Designed—lInstalled—Serviced Waverley 7432 


Specialists in 
BLANKET DISHONESTY BONDS 
and Accountants’ Liability Insurance 


The Company also writes: 


Inland Transportation, Personal Property, 
Floater, Fire, Automobile, Burglary, Forgery, 
Liability, Plate Glass, Aviation Insurance and 


Surety Bonds. 
Branches: 


MONTREAL - TORONTO - WINNIPEG - EDMONTON - VANCOUVER 


GENERAL INSURANCE AGENTS AND BROKERS SINCE 1878 
2 __I371 BAY STREET, TORONTO—PHONE EL. 3332 |S 








82-92 Dundas Street, London 
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HIGHER ACCOUNTING 


and ALLIED SUBJECTS 
taught 


The SHAW way—the SURE way 


Subjects Included In Our Coaching Courses 
Practice 


Provin | Compani Bankruptcy Act 
= ‘Sp Ac Act Principles of Economics and Administration 


ge prvi has all the time couniopd The. student is privileged to consult 
by him to complete the course and Py instructors in any of his personal 
has the privilege of consulting ne Gponaaing problem: 2 
school after the course is finished. they may outside the scope of 
Once a Shaw student always a Shaw _ course. 

ent. 


Write to Dept. CA for Catalogue and any special 
information you desire. 


SHAW SCHOOLS 





Head Office: 1130 Bay Street, Toronto KI. 3165-6-7 ns 


STANDARDISED 
AUDIT WORKING 


PAPERS 
(Complete Set) 


These 67 sheets are the result 
of fifteen years’ experience and 
have proved outstandingly suc- 
cessful in practice, in engage- 
ments of every size. They are 
full-size work sheets for record- 
ing field work, and each contains 
precise instructions, where neces- 
sary, on the work to be done, 
the procedure to be followed, and 
the information to be recorded. 

Special price for one complete 
set of the 67 working papers — 
$6.50. Postage paid on cash or- 
ders. (The cost of the necessary 
working papers for a typical en- 
gagement, if purchased in quan- 
tity, is approximately $3.00). 


THE ACCREDITED FORMS CO. 
735 North Water St., 
Milwaukee 2 Wis. U.S.A. 


"STANDARDISED 
AUDIT WORKING 


PAPERS' 
By FREDERICK STAPLES 


C.P.A. (Calif. and Wis.), 
Member of American Insti- 
tute of Accountants, Senior 
Partner Frederick Staples & 
Co., Certified Public Account- 
ants. 


Teachers and students of account- 
ing and internal auditors will be 
particularly interested in this 
book, as well as practising ac- 
countants for whom it has been 
specially prepared. 


243 pages. Price $4.50 
Postage paid on cash orders. 
THE COUNTING HOUSE 
PUBLISHING CO. 


735 North Water St., 
Milwaukee 2 Wis. U.S.A. 





POSITION WANTED 





Young woman, six years’ gen- 
eral office experience in steno- 
graphy, accounting and audit- 
ing, having recently received 
a Bachelor of Commerce 
degree with specialization in 
accounting and economics, 


EUROPE 
A Canadian Chartered Ac- 
countant going to North 
European countries in early 
June is able te undertake com- 
missions. Please address en- 
quiries to Box 37, The Cana- 
dian Chartered Accountant, 
10 Adelaide Street East, 
Toronto. 








desires a position in an organ- 
ization where her sex will be 
no detriment to advancement. 
Reply in confidence, giving 
full particulars of position of- 
fered and proposed salary, to 
Box 35, The Canadian Chart- 
ered Accountant, 10 Adelaide 
Street East, ‘Toronto. 







CHARTERED ACCOUNTANT WANTED 


Nash & Nash, Chartered Accountants, Edmonton, require a 
young chartered accountant. Apply in writing, stating quali- 
fications and experience. Replies will be treated as confidential. 


CHARTERED ACCOUNTANT FOR MEXICO 


A prominent international firm of accountants has excellent 
opening in Mexico for young Chartered Accountant. Position 
offers diversified experience with excellent opportunity for ad- 
vancement. Knowledge of Spanish desirable but not absolutely 
essential. Outline experience in considerable detail in letter 
replying to this advertisement and indicate salary requirements. 
Address replies to Box 36, The Canadian Chartered Accountant, 
10 Adelaide Street East, Toronto. 





CHARTERED ACCOUNTANT WANTED 


Opening available for young chartered accountant to assume 
duties immediately with organization doing a nation-wide busi- 
ness. Permanent position, attractive pension plan. Excellent 
possibility for advancement. Apply in own handwriting giving 
particulars concerning age, experience, education and salary re- 
quirements. Applications will be treated confidentially. Box 34, 
aw Canadian Chartered Accountant, 10 Adelaide Street East, 

oronto. 


CHARTERED ACCOUNTANT REQUIRED 


Young, experienced chartered accountant required by McIntosh, 
Harder & McVicar, Chartered Accountants, 514 Standard Build- 
ing, Vancouver, B.C. Special taxation knowledge desirable but 
not essential. Reply in writing, stating full details of education, 
qualifications, training, experience and martial status. Replies 
will be treated in confidence. 


DALHOUSIE UNIVERSITY 
Halifax, N.S. 


Applications from Chartered Accountants are invited for an 
Assistant or Associate Professorship in Accountancy. Salary 
according to qualifications and experience, within the scale of 
$3,000 to $4,000. Duties to commence September 1, 1948. 
Applications should be addressed to the President, Dalhousie 
University, Halifax, N.S. 


OPENINGS AVAILABLE 


Excellent openings available for young chartered accountants 
to assume duties immediately in Montreal, Toronto and other 
offices of prominent firm of international accountants. Possi- 
bilities of promotion excellent to men who demonstrate capacity. 
Applications will be treated in the strictest confidence. Give 
location preferred, resumé of qualifications and salary require- 
ment in replying to Box 31, The Canadian Chartered Accountant, 
10 Adelaide Street East, Toronto 1, Ontario. 








THE PUBLIC SERVICE OF CANADA 
Requires 
AUDIT ACCOUNTANTS, $2,400-$3,000 
and 
AUDIT ASSISTANTS, - $2,100-$2,700 
Office of the Auditor General, Ottawa. 


Poster announcements giving full details are on display and applica- 
tion forms are obtainable at Post Offices, National Employment Service 
Offices and Offices of the Civil Service Commission throughout Canada. 
Closing date for receipt of applications—May 31, 1948. 


CIVIL SERVICE COMMISSION OF CANADA 










PSSA RE RIO | 


PREPARE NOW FOR YOUR EXAM. .. . 
Read the books that have helped hundreds of successful candidates. 


CLASSIFIED QUESTIONS & CONCISE ANSWERS 


AUDITING and THEORY 
By L. Marder, LL.B., C.P.A. 


JUST PUBLISHED—Limited Edition 

1800 QUESTIONS and ANSWERS 

cloth bound—492 pages 
1300 Questions with Answers 
cloth bound—438 pages 
500 Questions with Answers 
paper bound 
These books are designed for the final review, that period before the exam- 
ination when voluminous texts contribute little but worry and confusion. 
These are the type of questions that have been asked over and over again, 
and that have appeared on recent examinations. The answers are CLEAR, 


CONCISE, AUTHORITATIVE. 
Free Descriptive Circular 


CONCISE TEXT PRESS 
P.O. Box 824, CHURCH ST. ANNEX, NEW YORK 8, N.Y. 
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To hold conveniently and securely the information on Taxation that 
you receive from time to time from The Dominion Association of 
Chartered Accountants, you need our 


LOOSE LEAF BINDERS 


Full flexible cowhide leather with three one-inch rings—$8.00 each 
postpaid. Orders filled promptly. 


Order from and send money order or cheque, including exchange, to 





MUNDY-GOODFELLOW PRINTING CO. LTD. 
100 Adelaide St. West, Toronto AD. 0106 











National 


Mechanized Accounting 
CUTS 

COSTS 

UP TO | 


0% 


Hotels . . . department stores .. . banks . . . industrial offices . . . busi- 
nesses of every type—all report savings in this range after mechaniging 
their accounting with National Accounting Machines. These savings 
often paid for the whole installation the first year—and then ran on 
indefinitely! Some of these concerns were large—some employed only , 
50... Could you cut costs correspondingly? Ask your local National 
representative to check your 

present set-up, and report to ss 

you fully and specifically. There Wultonal 

is no cost or obligation of any 


kind. CASH REGISTERS 


THE NATIONAL CASH REGISTER COMPANY 
OF CANADA LIMITED 
TORONTO 
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EDITORIAL COMMENT 


Proceeding With Bill 454 


Y direction of the Executive Com- 
mittee of the Association and with 

the permission of the Minister of Fin- 
ance, there is reproduced herein in its 
ehtirety the brief prepared by our 
Legisiation Committee on Bill 454. 
We think that all will agree that this 
committee, drawn from all parts of the 
Dominion, has done in a few months 
an extraordinarily good piece of work. 
The foundation was laid late last sum- 
mer when all the Provincial Institutes 
were asked to consider the Bill and to 
submit their conclusions to the com- 
mittee. These reports were then stud- 
ied and discussed and augmented by 
further suggestions from the members 
of the committee and others who made 
individual submissions. Finally, the 
whole was moulded into one piece and 
re-drafted to the shape in which it now 


appears. 
Originally it had been thought that 
recommendations such as these would 


have been submitted to a House com- 
mittee sitting in public session; but as 
the months went by it appeared more 
and more likely that, because of the 
particularly detailed submissions, 
changes would be made by the Govern- 
ment itself in the form of a revised 
Bill for presentation to Parliament after 
consideration had been given to all the 
recommendations by officers of the De- 
partment of Finance and the Income 
Tax Department. This view is largely 
confirmed in a statement made by the 


. Minister on April 6 when in answer to 


a question he said that the Bill would 
be proceeded with during this session 
of Parliament. He added “I am not 
in a position to say whether the new 
income tax bill will be referred to a 
standing committee or whether it can 
be considered in committee of the 
whole. I may add that we have re- 
ceived .. . a great many representa- 
tions and written submissions in con- 
nection with the bill from representa- 
tive groups such as chartered account- 
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ants, members of the Canadian Manu- 
facturers Association and others, and it 
may well be that the field has been so 
fully covered it will not be necessary to 
submit it to a special committee.” Un- 
der these circumstances the brief of 
our Legislation Committee might not 
have become a “public” document in 
the usual sense of that term and its 
publication at this time might have 
been considered embarrassing. How- 
ever, the Minister most whole-hearted- 
ly acceded to our request that it be 
made public by reproduction in this 
journal. 


Changes in This Issue 


Those who read our masthead will 
notice the name of Melville Pierce with 
the title of Managing Editor. Mr. 
Pierce is a new acquisition to the full- 
time staff of the Association and his 
principal duties will lie in the fields 
of managing editor of this publication 


and in the supervision of all other 
material to be published by the Asso- 


ciation. He is a graduate of the 
Manitoba Law School and has since 
acquired considerable experience in the 
publishing field and particularly in the 
dissemination of information regard- 
ing taxation in Canada. We are most 
happy to have him with us. To this 
writer, who has had complete charge 
of production of this magazine in addi- 
tion to the preparation of editorial 
comments and the primary acquisition 
of material, Mr. Pierce’s appointment 
comes as a welcome relief. The chair- 
man of the Editorial Committee does 
not propose, however, to divorce him- 
self from his direct interest in the 
magazine and will continue to express 
himself in one way or another (most 
probably anonymously) as‘a continuing 
matter. 

Our readers will note a complete 
change of format and type in the pages 
of this issue, following up threats 
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which have been made from time to 
time. It was decided to depart radical- 
ly from our old style and we present 
these pages for criticism and comment. 
Changes may be made from time to 
time as we continue experimenting and 
no guarantee is given that the style 
of this issue is to be perpetuated. We 
should like our readers to tell us 
whether or not they like this effort. 
Much thought and planning is being 
put into a new cover design which 
will be produced for the public gaze 
within a few months. About all that 
we can say now with any finality is 
that the outside measurement of the 
pages will not be altered. Within 
those limits, we have an entirely open 
mind. 


Tax Relief Refused 


An increase in the amount of capital 
expenditures previously approved for 
double depreciation has been refused 
by the Minister of Reconstruction, after 
consideration of a submission of the 
Legislation Committee of the Canadian 
Manufacturers Association. 

Likewise the Committee's request for 
the allowance of Quebec and Ontario 
taxes on paid-up capital as a deduction 
for Dominion income tax purposes has 
been refused by the Minister of Fin- 
ance. 

Reporting on their submissions in 
the April issue of Industrial Canada, 
the Committee reports that the Minis- 
ter of Reconstruction took the position 
that the extension of the time for the 
making of approved capital expendi- 
tures from March 31, 1948 to March 
31, 1949, was all that taxpayers could 
expect. The Committee thinks that 
taxpayers should in equity be entitled 
to an increase in the amount approved 
if it is shown that costs have risen 
substantially since the original estimate. 

On the question of the tax on capi- 











tal imposed by Quebec and Ontario 
the Committee felt that this matter 
should be taken up with all Govern- 
ments concerned. Pointing out that 
the absence of uniformity in the matter 
of allocation of capital and income 
for purposes of taxation in the differ- 
ent jurisdictions has resulted in various 
anomalies and inequities, including the 
payment of taxes by not a few taxpayers 
on more than 100% of their income and 
capital, the Committee states that an 
effort will be made to persuade the 
Dominion Minister of Finance and the 
Provincial Treasurers of Ontario and 
Quebec to allow their respective De- 
puty Ministers to meet with representa- 
tives of industry with a view to estab- 
lishing a uniform method of allocating 
capital and income for taxation pur- 


poses. 


English Accountant Defends 
Traditional Balance Sheet 

A correspondent in a recent issue 
of The Accountant deprecates some 
recent suggestions for “improving” the 
presentation of accounts by the use of 
various abnormal devices, many of 
which, he says, appear to be based on 
the syllogism that all progress involves 
change; therefore all change is pro- 
gress. There is, he asserts, a tendency 
in accounting circles to regard the 
“average shareholder”, whoever he may 
be, as a financial nitwit incapable 
of reading words of more than one 
syllable, or performing the simplest 
feat of addition. This, he says, is not 
so. Shareholders are a wide class, 
ranging from finance houses, through 
a wide section of competent business 
men, to the proverbial old lady at 
Bournemouth, “Are we then to as- 
sume,” he asks, ‘that she is the frame 
into which the accounts of every con- 
cern must be forced?” His answer to 
that is “No”. In his view, it may be 
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positively misleading to over-simplify 
accounts where the circumstances are 
complex, and he expresses his own 
conviction that the traditional form of 
balance sheet gives a fair picture easily 
to be comprehended by any person 
of reasonable knowledge and intellig- 
ence, without detracting from its value 
to the expert. 


Public Relations 


Some companies are notorious for 
their public relations programmes, 
using the word “notorious” in the dic- 
tionary sense of “publicly known, widely 
or commonly known, subject of comment, 
usually in a bad sense”. In the case now 
in point, this might be qualified by sug- 
gesting that the lack of any programme 
of public relations is at the root of the 
difficulty. The companies do, however, on 
occasion, things which add fuel to the 
fire and accentuate their attitude in this 
field. Take the Dominion Steel and 
Coal Corporation, a well-known public 
company, which according to the “Sur- 
vey of Corporate Securities, 1947” has 
over 1,039,000 shares held by the pub- 
lic and which owns quite a number of 
subsidiary companies, including all the 
common stock of Dominion Coal Com- 
pany, which has substantial preferred 
stock and bonds in the hands of the 
public. The statutory notices of the 
annual meetings of shareholders of 
these two companies are dated March 
19, 1948, and, as they appeared in a 
Toronto newspaper dated April 15, 
1948, announce that the meeting of 
Dominion Steel and Coal Corporation 
will be held on May 7, 1948 in the 
Assembly Room of The Royal Bank of 
Canada Building in Montreal at 10.30 
o'clock and the meeting of Dominion 
Coal Company in the same room on 
the same day at 11 o’clock. How per- 
functory must be the business to be trans- 
acted ! 





























THE TEN COMMITTEES 


The elaborate brief of the Dominion Association of Chartered Accountants 
on Bill 454 was presented to Mr. Abbott, Minister of Finance, on March 25, 1948. 
The recommendations were the result of the combined efforts of a large and 
representative number of Chartered Accountants from the nine Institutes, whose 
individual reports were co-ordinated and moulded into the form reproduced on 
the succeeding pages by the Legislation Committee of the Association. 


The membership of the various committees is:— 


DOMINION LEGISLATION COMMITTEE 


F. E. H. GATES, Chairman Cc. W. LEACH 

E. H. AMBROSE A. B. SHEPARD 

A. E. BEAUVAIS L. J. SMITH 

D. M. FARISH J. G. GLASSCO 

H. P. HERINGTON C. L. KING, Secretary 


PROVINCIAL COMMITTEES 


Alberta Ontario 


R. W. HAMILTON, Chairman LANCE J. SMITH, Chairman 
J. S. SIMPSON A. R. McMICHAEL 
J. L. KERGAN Cc. J. DICK 
G. G. RICHARDSON 
New B ick W. C. SHAKESPEARE 
ew brunswic W. A. STAPLES 
G. F. PLUMMER 
J. F. GIBSON 
W. M. BRACE 
W. F. WILLIAMS 
G. Y. ORMSBY 
Prince Edward Island R. W. E. DILWORTH 
K. LeM. CARTER 
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. W. HIGGINS 
- E. HICKEY B. A. ARMSTRONG 


Quebec British Columbia 


R. R. KEAY, Chairman 
Cc. G. CHAMBERS 

K. G. CLARK 

D. J. KELSEY 

J. S. MeVICAR 

A. D. RUSSELL 


. ANDREWS Manitoba 


DANIEL SPRAGUE, Chairman 
Saskatchewan W. J. MACDONALD 
Cc. W. LYNDE 
 VICARS F. L. GREEN 
Nova Scotia 


F. L. SILVER, Chairman 
H. E. CROWELL 

R. I. BALCOM 
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RECOMMENDATIONS ON BILL 454 


Submitted By 
THE DOMINION ASSOCIATION OF CHARTERED 





ACCOUNTANTS 
to the 


MINISTER OF FINANCE 





March 25, 1948 ; 
er ee i ES 
SUMMARY OF PRINCIPAL RECOMMENDATIONS 


Introduction 


The following comments and recom- 
mendations in respect of Bill 454, the 
proposed Income Tax Act, are the result 
of a detailed study of the Bill by com- 
mittees of each provincial Institute of 
Chartered Accountants in Canada and by 
the legislation committee of this Associa- 
tion. As a result this submission may 
be considered as reflecting the view of 
chartered accountants throughout Can- 
ada. 


In arriving at the conclusions ex- 
pressed herein, the members of the 
legislation committee were materially 
assisted by the discussions at the tax 
conference held at Ottawa on Decem- 
ber 8th and 9th, 1947, under the auspices 
of the Canadian Tax Foundation, and by 
study of the subsequent report of the 
conference. 


It is realized that Bill 454 is substan- 
tially intended to be a rearrangement 
and redrafting of the existing income 
tax law and makes no attempt at an 
exhaustive revision of the general tax 
structure. The committee has kept this 
in mind in its consideration of the ar- 
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rangement and the practical application 
of the various sections of the Bill. It 
was not the intention to redraft any of 
the sections of the Bill as it was felt that 
this was a matter for skilled draftsmen. 
Consequently, most of the recommenda- 
tions are expressed in general terms. 
However, in those cases where the recom- 
mendations include a suggested reword- 
ing, this has been done solely for the 
purpose of clarifying the recommenda- 
tions and with a view to assisting those 
responsible for the final drafting of the 
Bill. 
Double Taxation of Corporate 
Income 

The committee is of the opinion that 
as soon as possible the government should 
make an exhaustive study of the existing 
tax structure in the light of prevailing 
conditions in order that the system of 
taxation will maintain Canada’s national 
income at the highest level and at the 
same time provide the revenues neces- 
sary for the maintenance of governmental 
functions. Consideration should be 
given to the rate and incidence of income 
tax and, in particular, the existing system 
of double taxation under which the pro- 
fits of corporations are taxed first against 
the corporation and then against the in- 
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dividual shareholder when such profits 
are divided. The need for the amend- 
ment to section 19 of the Income War 
Tax Act in 1930 and the enactment of 
Part XVIII of the Act in 1945 arose 
directly from the double taxation of cor- 
porate income. Then, too, it is the view 
of the committee that the type of trans- 
action which section 32A of the Income 
War Tax Act (included in this Bill as 
section 108) was apparently designed to 
cover is usually an attempt by the tax- 
payer to avoid this double taxation of 
corporate income. It is suggested that 
the elimination of double taxation of 
corporate income would very largely put 
an end to transactions of this type. In 
May 1946 The Dominion Association of 
Chartered Accountants submitted a report 
in respect of this problem in which the 
opinion was expressed that ‘‘steps should 
now be taken to gradually eliminate the 
double tax on corporation income and 
that the most satisfactory method of 
achieving this goal would be to tax cor- 
poration profits at a rate which approxi- 
mates the basic personal rate and allow 
the tax paid by corporations to apply as 
a credit on the tax returns of individual 
Canadian taxpayers”’. 


Drafting and Arrangement 


The general form and arrangement of 
the Bill is a distinct improvement over 
the present statute. 

Some suggestions are offered for the 
rearrangement of certain sections of the 
Bill, and it is also thought that the defini- 
tions should be placed at the beginning 
of the Bill instead of at the end. 

It might be helpful to state clearly in 
the Bill that where the provisions of tax 
conventions with other countries conflict 
with the provisions of the Bill, the form- 
er will prevail. 


Determination of Income 


It is the considered opinion of the 
accounting profession in Canada that the 


words “accounting practices” should be 
substituted for “accounting principles” in 
section 4 of the Bill and other sections 
where the same words appear, with the 
qualification that accounting practices 
should be those applicable to the busi- 
ness or property concerned. 

Under section 14, dealing with inven- 
tories, it is considered that the chief re- 
quirement in inventory valuation should 
be a method which clearly reflects in- 
come, and that it is undesirable to give 
statutory authority to any one method. 
It has therefore been recommended that 
the methods of accounting for inventory 
be in accordance with generally accepted 
accounting practices applicable to the 
business and that provision be made by 
regulation for changing the basis of valu- 
ation for the purpose of more clearly 
reflecting the income. 

From an accounting point of view, 
three of the recommendations, in con- 
nection with expenses, of particular im- 
portance in the determination of income 
are: 

1. that the effective rate of interest, 
taking into consideration the amor- 
tization of premiums or discount 
and other financial charges, should 
be allowed, provided that such 
effective rate is reasonable; 

2. that the general limitation of ex- 
pense should be revised to remove 
the condition that an allowable 
expense must be directly related to 
the gaining or producing of in- 
come; 

3. that reserves required for the allo- 
cation of expenses over the fiscal 
periods to which they apply be per- 
mitted in accordance with accepted 
accounting practices on a basis to 
be laid down by regulation. 


Depreciation and Depletion 
The regulations in respect of deprecia- 
tion should be broad enough to permit 
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the computation thereof by any accepted 
method which clearly reflects income. 
Depreciation of used machinery and old 
buildings should be computed with refer- 
ence to the remaining useful life of the 
asset. Moreover, intangible assets, valu- 
able only for a determinable period such 
as patents, should be brought within the 
scope of the regulations to permit the 
cost thereof to be written off by annual 
charges to income. 

The present restriction of depreciation 
allowances to the exact amount recorded 
in the books should be abrogated in view 
of the difficulties and inconsistencies 
thereby created in connection with the 
preparation of statements of periodic in- 
come. 

It is also thought that the wartime rule 
restricting some taxpayers to depreciation 
rates less than the maximum allowed 
other taxpayers should now be with- 
drawn. 

Obsolescence, like depreciation, is a 
normal operating expense experienced by 
practically every manufacturing or oper- 
ating company, and while depreciation of 
a fixed asset is occasioned by wear and 
tear, obsolescence arises by reason of 
the development of improved processes 
or products. Industry is constantly mak- 
ing improvements which render useless 
or which affect the profitable employment 
of existing machinery or equipment be- 
fore it is worn out. The factor of obso- 
lescence is particularly important at the 
present time, since extensive research is 
being carried on which will result in im- 
proved manufacturing methods and re- 
duce manufacturing costs and offset in- 
creased labour rates. 

Both the United States and Great Bri- 
tain make provision for an allowance in 
respect of obsolescence and it is recom- 
mended that Canadian industry be placed 
upon a like footing to enable it to main- 
tain its competitive position. 

The allowance for depletion of wast- 
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ing assets other than oil or gas wells 
would seem to require that allowances 
for depletion of mines should be based 
upon and limited to actual cost of the 
mine, contrary to the present law and 
practice. 

It is recommended that the allowances 
for depletion of all wasting assets should 
be provided for in paragraph (b) of 
section 11(1) and because of the practi- 
cal difficulties in determining the actual 
cost to the taxpayer of capital property 
in the case of many mining companies, 
the wording should be broad enough to 
permit the Governor-in-Council to issue 
regulations establishing such depletion 
allowances as a percentage of profits or 
otherwise, in accordance with present 
practice. 


Consolidated Returns 

The present Act provides, in respect of 
consolidated returns, a rate of tax which 
is 2% higher than in the case of single 
returns. There is no valid reason for 
this discrimination against companies 
which choose to carry on their business 
through the medium of one or more sub- 
sidiary companies. A consolidated re- 
turn usually involves less clerical work 
to prepare and assess and is therefore 
less expensive to both taxpayer and 
government. It has been said that the 
additional 2% is to compensate for the 
privilege of deducting the losses of some 
companies from the profits of other com- 
panies in the group. The force of this 
point has now been largely removed by 
the loss carry-over provisions, and the 
additional tax is not necessarily a proper 
measure of the so-called advantage of 
reporting profits, less losses, for tax pur- 
poses. Other companies operating as 
single corporate units are permitted to 
offset the losses of one division or de- 
partment of the business against the pro- 
fits of other departments. 

It is recommended that the rate of tax 
be the same for consolidated returns as 
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for single returns. It is also recommend- 
ed that the provisions be amended to 
permit the consolidation of subsidiary 
companies which, while neither directly 
nor wholly-owned, are controlled by the 
parent company. 

The provisions of the Bill relating to 
loss carry-over in connection with con- 
solidations are not sufficiently clear in 
respect of — 

(a) companies electing to consolidate 

for the first time; and 

(b) new companies being added to 

existing consolidations. 

It is suggested that this might be over- 
come by permitting all losses incurred 
by an individual corporation in pre-con- 
solidation years to be applied against con- 
solidated profits to the extent that the 
corporation which incurred losses in the 
pte-consolidation period earns profits in 
the taxation years when its accounts are 
consolidated with those of other com- 
panies; provided that the carry-over 
would be limited to the extent that losses 
in the pre-consolidation period had not 
already been applied against earlier pro- 
fits of the company. 


Presumptive or "Deemed To Be" 
Dividends 

A number of sections in the present 
Act, which have been carried into the 
Bill, provide for the payment of tax on 
amounts that for various reasons are 
deemed to be dividends. In some cir- 
cumstances it is not possible to make an 
actual distribution of the amount to the 
shareholders at the time it is deemed to 
be a dividend. In such cases the Bill 
would also tax the actual dividend when 
paid, resulting in not double but triple 
taxation of the profits from which the 
dividends were derived. 

It is recommended that a provision 
similar to that contained in Part XVIII 
of the present Act be made which would 
permit the subsequent distribution tax 
free of amounts which have been deemed 
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to be dividends and which have been 
taxed as such. 


Personal Pension Plans 


The tax exemption for contributions 
to pension plans is a recognition by 
Parliament of the social desirability of 
encouraging a postponement of payment 
of a portion of a person’s earnings to 
later years when he is no longer able 
to earn his livelihood. It is believed 
that on grounds of social desirability 
this exemption should not discriminate 
for or against any particular section of 
the populace. There seems no reason, 
for example, why it should not be ex- 
tended to permit persons carrying on 
business as proprietorships or partner- 
ships to obtain the same benefits as would 
be granted if they carried on business 
under the corporate form of organiza- 
tion, a privilege which is now open only 
to their employees. 

The majority of citizens must provide 
for their savings against years of depend- 
ency out. of income left after heavy per- 
sonal taxes are deducted, whereas the 
minority, namely, participants in approv- 
ed plans, make such provision out of in- 
come before taxes, with a resulting im- 
portant financial benefit to the individual. 
In other words the Revenue is contribut- 
ing substantially to the pensions of these 
individuals through the reduction in tax 
revenue resulting from the deduction of 
contributions to such funds from taxable 
income. 

This situation constitutes a serious in- 
equity and it is recommended that all 
individuals should have the privilege of 
contributing to some form of retirement 
annuity with tax benefits similar to those 
now enjoyed by participants in approved 
plans. 

It is evident that there would have to 
be definite safeguards and restrictions 
around any such plan. Regulations could 
be made to guarantee that the plans 
would comply with the requirements. 
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thought necessary by the Administration. 
In particular, the withdrawal of contribu- 
tions might well be prohibited for a 
specified period of time. 


Loss Carry-Over Provisions 


It is thought that the total carry-over 
period of five years provided in the Bill 
and the present Act is too short, having 
regard to the past experience of certain 
industries, and it is recommended that 
the total carry-over period be extended 
to seven years. 

In the event of a substantial economic 
recession the present provisions of one 
year back and three years forward might 
prove to be inadequate. It is quite prob- 
able that a year of diminished profits 
would precede one or more years of sub-~ 
stantial losses, in which case the dimin- 
ished profit would only absorb a portion 
of the subsequent year’s loss and the re- 
mainder of the loss could only be applied 
against the profits of subsequent years. 
If normal profits were not obtained for 
four or more years the future of the 
business might be jeopardized, particu- 
larly in the case of new businesses which 
had not the opportunity, because of high 
wartime tax rates, of accumulating earn- 
ings from earlier years to provide a 
cushion against such contingencies. 


Discretionary Powers and Right 
of Appeal 

One of the principal features of the 
Bill is the substitution of rules of law for 
almost all of the discretionary powers 
contained in the Income War Tax Act. 

Under the Income War Tax Act an 
appeal by a taxpayer against the exer- 
cise of the Minister’s discretionary power 
could result only in the assessment being 
referred back to the Minister for a sec- 
ond exercise of his discretion. Under 
this procedure the individual taxpayer 
was handicapped by lack of knowledge 
of the principles upon which the Minis- 
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ter’s discretion would be exercised, 
Under the Bill, an appeal by a taxpayer 
can, in some cases at least, result in the 
variation of the assessment, and since the 
judgments of the Income Tax Appeal 
Board are to be published, a body of 
jurisprudence will be built up which will 
be of great assistance to taxpayers and 
the Department, and perhaps, in the long 
run, result in fewer disputed assessments. 

In view of the importance of the re- 
sponsibilities placed upon the Income 
Tax Appeal Board, it is essential that 
those appointed to the Board be of un- 
questioned competence and that their 
remuneration be commensurate with their 
responsibilities. 


Administration 


The Dominion Association of Charter- 
ed Accountants has on a prior occasion 
recommended that companies’ auditors 
no longer be required to countersign and 
report on the T.2-Questionnaire. (See 
exchange of correspondence with the De- 
puty Minister (Taxation) in late 1947). 
Furthermore, it would appear that, with 
the repeal of the Excess Profits Tax Act 
and the return to peacetime levels of cor- 
poration income tax, the time is appro- 
priate to consider the elimination of the 
T.2-Questionnaite or its combination 
with the T.2-Return, having in mind that 
there are some items in the questionnaire 
which apply only to the excess profits tax 
and others which were applicable prim- 
arily to periods of high taxation. 

It is also recommended that the Bill 
provide that assessment notices show: 

(a) particulars in respect of those 
items in which the notice of 
assessment differs from the tax- 
payer's return (section 53); 

(b) details (i.e. dates and amounts) 
of the payments applied to the tax 
assessed; 

(c) that if the taxpayer believes the 

assessment to be incorrect in any 
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manner, he may object to the 
assessment, and has a right of 
appeal; the procedure for appeal; 
the date by which appeal must be 
instituted; 

(d) a statement of the taxpayer's ac- 
count to the date of the assess- 
ment, showing: the arrears in re- 
spect of previous assessments; and 
details of payments (i.e. dates 
and amounts) which have been 
applied to taxation years subse- 
quent to the assessment. 


There are numerous cases in which it 
would be of the greatest convenience to 
corporate taxpayers to have an official 
confirmation from the Department of 
National Revenue as to the amount of 
undistributed income on hand and it is 
urged that provision be. made for the 
furnishing of such information. 

It is recognized that this could be done 
only as at the end of such fiscal periods 
as have been assessed by the Department 
and then only under the terms of legisla- 
tion which exists as of that date. To 
avoid application for such information 


in which the amount of work involved 
for the Administration would be out of 
all proportion to the value of information 
to the company, a limitation might be 
imposed as to the type of company which 
could make such application. For ex- 
ample, the right to apply might be limit- 
ed to companies which could qualify as 
private companies under Part XVIII of 
the present Act, with possibly some in- 
crease in the maximum number of share- 
holders. 

From a practical point of view, it may 
well be that the amount of work involved 
for the Admjnistration would not be as 
serious as may first appear, as most com- 
panies would be more than willing to 
co-operate in the preparation of the 
necessary information, and the Adminis- 
tration would then merely have to review, 
adjust if necessary, and approve. 


Specific Recommendations 
The detailed comments and recommen- 
dations in respect of the various sections 
of the Bill form the second part of this 
submission. 


RECOMMENDATIONS IN RESPECT OF SPECIFIC SECTIONS OF BILL 454 
PART I—INCOME TAX 


DIVISION II—COMPUTATION OF INCOME 


SECTION 4 
Income from Business or Property 


Section 4 of the Bill apparently is 
intended to meet the objections which 
have been raised from time to time to 
the definition of “income’’ as contained 
in the Income War Tax Act. 

While the language of section 3 of 
that Act is perhaps unnecessarily in- 
volved, the determination of income in 
accordance with its terms would not have 
been difficult had it not been for section 
6(1)(a) which denied to the taxpayer 
the right to deduct, in computing the 


amount of the profits or gains to be 
assessed, disbursements or expenses not 
wholly, exclusively and necessarily laid 
out or expended for the purpose of 
earning the income. A strict adherence 
to this latter section would have denied 
to the taxpayer the right to deduct many 
expenses which, by ordinary accounting 
standards, must be deducted if profits 
are to be determined. It is fair to say 
that in the administration of the Income 
War Tax Act the Department did not 
in the majority of cases, take too narrow 
a view of section 6(1) (a), but decisions 
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such as that in the case of Trapp v. Min- 
ister of National Revenue point to the 
necessity of defining, for the purpose of 
the Income Tax Act, income from a 
business or property. 

Section 4 of the Bill is intended to 
meet the demand for a definition of the 
income from a business or property 
which corresponds more nearly to the 
usual understanding of that term as used 
in business. 

Because it has been said in the Courts 
that income is what has come in, the 
term “income” is perhaps not appropriate 
to describe the results from carrying on a 
business or from the administration of a 
property. Such results are determined 
by taking into account, on the one hand, 
items of income and, on the other hand, 
expenses or charges incurred in connec- 
tion with the business or property. The 
net result of such a computation may 
appropriately be described as the ‘‘pro- 
fits” of the business or property. 

It has been suggested that the word 
“practices” is more descriptive than the 
word “principles” for the purpose of 
section 4; also it should be recognized 
that there is no one set of accounting 
practices which are applicable to all 
businesses. 

In order to give effect to the fore- 
going, the wording of section 4 might 
be revised to read as follows: 

“Subject to the other provisions of 

this Part, income for a taxation year 

from a business or property shall be 

the profits therefrom determined in 

accordance with generally accepted ac- 

counting practices applicable to that 
business or property.” 
SECTION 5 

Income from Office or Employment 


In order to give legislative recognition 
to what has been administrative practice, 
it is recommended that section 5(1) (a) 
be amended by adding to the exceptions 
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within the brackets the word “and con- 
tributions to an approved group insur- 
ance plan”. 

In respect of salaried employees the 
opinion is held that in many cases such 
persons are, by the custom or usage of 
their occupation, compelled to bear cer- 
tain expenses which are necessarily inci- 
dental to their employment. For example, 
text books, etc., purchased by teachers 
and professors; motor car expenses ip-, 
curred by staff doctors; tools, etc., pur- 
chased by certain classes of artisans; mem- 
bership fees in professional societies; and 
many others. In justice to employees 
subject to this burden it is considered 
that provision should be made in the 
Bill for prescribing by regulation ex- 
penses of this nature which should be 
allowed to salaried taxpayers as deduc- 
tions from their salary. The regulations 
should include any expense which, if not 
incurred, would result in loss of office 
or employment or in a decline in earn- 
ing power. 

To give effect to this recommendation 
it is suggested that a paragraph be added 
to subsection (1) of section 11 to this 
effect: 

“such expenses, incurred as a condi- 

tion of office or employment as may 

be allowed by regulation,” 
which might be designated (n), and the 
last three lines of subsection (1) of this 
section be amended to read: 

“without any deduction therefrom 

whatsoever except deductions permit- 

ted by paragraphs (g), (h), (j) and 

(n) of subsection (1) of section 11.” 


SECTION 6(1) (a) 
Superannuation or Pension Benefits 
In its present form section 6(1) (a) 
requires that the whole amount received 


in satisfaction of annuity and of super- 
annuation or pension benefits shall be 
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included in computing the income for a 
taxation year and in section 11 provision 
is made for deducting in the computation 
of income the capital element of each 
annuity payment, but a similar deduction 
is not provided for in the case of super- 
annuation and pension fund benefits. 


Under section 11(1) (g) specified con- 
tributions by an employee to an approved 
plan may be deducted in computing his 
income for a taxation year. Section 34 
provides that single payments out of a 
superannuation or pension plan, whether 
approved or not, are taxable in full in 
the hands of the recipient. Section 
109(1)(a) defines annuity as follows: 
““‘annuity’ includes an amount payable 
on a periodic basis under a contract, will 
or trust or otherwise”. Section 11(1) 
(i) provides that the capital element of 
each annuity payment (other than a 
superannuation or pension benefit) may 
be deducted in computing income. 


Where the pension fund plan has been 
approved, relief from taxation is ob- 
tained and it is not necessary to exclude 
the capital element of payments from 
such approved pension fund plans. 
However, in the case of plans which have 
not been approved, the beneficiary is 
placed in a position where he has been 
taxed on his income from year to year 
during the period when he was contribut- 
ing to the plan, without the benefit of 
any exemption of such contribution and 
is taxed again on the whole amount of 
the benefits when received. It appears 
inequitable to tax a person upon an 
amount which is in effect a return of 
capital or upon which he has been taxed 
in a previous year. 

It is therefore recommended that pay- 
ments made pursuant to other than ap- 
proved superannuation or pension plans 
or funds should be exempt to the extent 
of the portion contributed by the tax- 


payer. 


SECTION 8(2) 
Income from a Trust or Estate 


It should be observed that whereas un- 
der the present Act the income of a bene- 
ficiary of any estate or trust is deemed to 
include all income accrued to the credit 
of the taxpayer whether received or not, 
under section 8 of the Bill it is the in- 
come that became payable in the taxation 
year to a beneficiary which is to be in- 
cluded in computing the beneficiary's in- 
come. This change in language involves 
a change in the incidence of taxation 
which will operate to penalize benefi- 
ciaries in those instances where there is 
more than one beneficiary under the same 
trust, by subjecting the income to a 
greater tax burden merely because pay- 
ment is postponed by the terms of the 
trust. It does not seem right that a tax- 
payer should be penalized solely because 
of the intervention of a trustee. It is 
recommended that the former basis of 
taxation be restored. (See recommenda- 
tions in respect of section 58.) 


SECTION 9 


Presumptive or Deemed To Be" 
Dividends 


This section deals with presumptive 
or “deemed to be” dividends, and use is 
made of the phrase “undistributed in- 
«ome on hand”. It is strongly urged 
that a definition of ‘undistributed income 
on hand” be included in the Bill. (See 
recommendations in respect of section 
109.) 

Although the matters covered by this 
section are essentially of a corporate na- 
ture, the presumptive dividends may be 
taxed against many taxpayers in any 
specific case. For convenience in hand- 
ling any appeals which may result, it is 
recommended that the company involved 
be given the right to institute an appeal 
on behalf of its shareholders and to 





intervene in any appeal or appeals insti- 
tuted by one or more shareholders. 


SUBSECTION 3 


Appropriation of Property to 
Shareholders 

Subsection (3) (c) construes as a divi- 
dend ‘‘a benefit or advantage—conferred 
on a shareholder by a corporation” and it 
is difficult to visualize a transaction of 
this type not covered by the two other 
paragraphs of the subsection or by the 
other provisions of the Bill. If it is felt 
that this provision must remain to pro- 
vide generally for circumstances which 
cannot be foreseen, it is submitted that 
its severity should be tempered by the 
substitution of the words “transferred by 
a corporation to a shareholder” for “con- 
ferred on a shareholder by a corpora- 
tion”’. 

SUBSECTION 4 


Loans to Shareholders 


Subsection (4) is designed to pena- 
lize a type of transaction which is unde- 
sirable from a corporate as well as a tax 
point of view and in that light it is un- 
objectionable. However, there are types 
of loans which violate the letter but not 
the spirit of the law, and although some 
of these are covered by the exceptions 
provided, it is suggested that a further 
paragraph, along the following line,.be 
added to this subsection: 

“or (d) to an individual holding 
shares solely to enable him to qualify 
as a director of the company, or as a 
nominee, trustee, or otherwise, and of 
which he has not the beneficial own- 
ership and which do not represent 
more than 1% of the capital stock of 
the corporation.” 


SUBSECTION 5 


Interest on Income Bonds 
Subsection (5) uses the phrase “an- 
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nual or other periodic amount” rather 
than the word “interest”. It is hoped 
that this phrase will not make it possible 
to construe as dividends payments on ac- 
count of the principal amount, and if so, 
it is recommended that the wording be 
amended to prevent any such construc- 
tion. 


SUBSECTION 6 


Undistributed Profits 


Subsection (6) provides that an exces- 
sive accumulation of profits will be sub- 
ject to tax in the hands of the share- 
holders upon notice from the Minister, 
but fails to carry forward the provision 
of section 13 of the Income War Tax Act 
permitting the company to distribute the 
excessive amount within the fiscal period 
after notice. It is considered that this is 
regrettable and that the former position 
is preferable. It is therefore recom- 
mended that a further sub-paragraph 
somewhat as follows be added: 


“or (c) such amount as is established 
to be in excess of what is reasonably 
required for the purpose of the busi- 
ness is distributed as a dividend with- 
in sixty days of the day on which it 
is so established.” 


Moreover, provision would have to be 
made in the foregoing for a suitable but 
indefinite interval during which the cor- 
poration might have under discussion 
and possibly under appeal the determina- 
tion as to whether or not its surplus was 
excessive and it should not be deprived 
of the opportunity of taking suitable 
dividend action if unsuccessful in these 
steps. 


Another possible solution of broader 
application might be as follows—It is 
thought to be an unfortunate conse- 
quence of certain parts of section 9 and 
in particular of subsections (2) and (6) 
that the shareholders of a company may 
be taxed on amounts which they do not 
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actually receive, and it is recommended 
that consideration be given to setting 
some procedure whereby dividends which 
are paid subsequent to their having been 
included in the taxable income of the 
shareholders without actually having been 
received at that time be exempt from tax 
when they are actually received as a result 
of dividend action on the part of the 
company. There is a partial precedent 
for this in the procedure set out in Part 
XVIII of the Income War Tax Act. In 
any event, some safeguard should be pro- 
vided to ensure that the same undistrib- 
uted income cannot be taxed twice—once 
as a presumptive dividend and once as 
an actual dividend. This view contem- 
plates a situation where cash dividends 
following presumptive dividends might 
exhaust the company’s surplus so that 
even the resort of winding up would not 
recover the shareholder's position. 


For the purposes of ensuring that the 
proper adjustments will be made to the 
undistributed income of the company and 
that such undistributed income and no 
more will be subject to taxation, it may 
be necessary to make provision for the 
treatment of the foregoing as part of the 
definition of undistributed income, and 
in this connection it may be noted that 
the present subsection (7) actually has 
to do with the definition of undistributed 
income, and for that reason may well be 
included in that definition. The fact that 
subsection (“*¥ provides for the reduction 
of the undistributed income in respect of 
presumptive dividends suggests a pos- 
sible defect in wording. A situation 
might develop where a loan could be 
made to a non-resident shareholder for 
substantially all of the undistributed in- 
come attracting taxation at only 15%, 
the loan later repaid, and the company 
wound up, thus making the surplus 
available to the Canadian shareholders 
free of tax. This illustrates the difficul- 
ties inherent in a situation where only 
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one of several shareholders receives a 
loan and is taxed thereon, and the solu- 
tion may be to eliminate loans to share- 
holders from the reductions provided in 
subsection (7), thus leaving the tax 
thereon as an irrecoverable penalty. for an 
undesirable transaction. 


SECTION 10 


Amounts Not Included in Computing 
Income 


Most of the items referred to in sub- 
section 1 are clearly amounts of an in- 
come nature and it is suggested that 
these would be much better placed in 
Division III as exemptions to be de- 
ducted from income in computing the 
portion of income on which tax will be 
levied. This applies to paragraphs (a), 
(c), (d), (e) and (f). The remain- 
ing paragraphs (b), (g) and (h) 
might well be left where they are. 

Section 10(1) (a) refers to exemptions 
from income tax contained in other 
legislation. It is regretted that any pro- 
vision for the exemption from income 
tax is contained in any statute other 
than the income tax statute. All pro- 
visions dealing with the taxation or ex- 
emption from tax of income should be 
dealt with in the one statute. 


SECTION I! 


Deductions Allowed in Computing 
Income 
SUBSECTION (1) (a) 
Capital cost of property 
Paragraph (a) is apparently designed 
to cover both depreciation of depreciable 
assets and depletion of wasting assets 
other than oil and gas wells. Further- - 
more, it would seem that the Bill sub- 
stantially changes the law in that it limits 
the allowance in respect of depletion of 
mines to capital cost. 


It is suggested that the allowance for 
depletion on all wasting assets should 














come under paragraph (b) and not part- 
ly under paragraph (a) and partly under 
paragraph (b), and that the allowance 
should not necessarily be limited to cost. 

As paragraph (a) now stands, the 
Bill provides no guidance to govern 
the regulations on which its effect en- 
tirely depends, and affords no guaran- 
tee to the taxpayer that the appropriate 
regulations, which are to determine his 
rights in the matter, will in fact be is- 
sued. 

It is felt that the law should grant 
an allowance for obsolescence as well as 
depreciation in its narrow sense. Failure 
to recognize losses from obsolescence 
tends to discourage industry from re- 
placing obsolete machinery whereas it 
would seem to be in the national inter- 
est to encourage Canadian industry to 
place itself in the most favourable com- 
petitive position in the world markets. 


This paragraph refers to ‘‘capital cost 
of property”. It is suggested that the 
term ‘‘capital cost to the taxpayer” would 
be better expressed as “‘cost to the tax- 
payer of capital property”. 

Capital property acquired on intestacy 
or by will or gift (and therefore at no 
cost to the taxpayer) should be brought 
within the scope of the regulations to 
be issued under the paragraph. 

It is recommended that the words 
“such part of the capital cost to the tax- 
payer of property” be deleted as the 
words “such amount in respect of the 
capital cost to the taxpayer of property” 
would include ‘‘such part” thereof. If 
the first phrase has any separate effect, 
it can only be to give the Administration 
power to refuse to allow recovery of the 
entire capital cost to the taxpayer. 

It is recommended that paragraph (a) 
be reworded as follows: 

(a) such amount in respect of the 
cost to the taxpayer of capital 
property used in earning income 
which is subject to loss of value 
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by use, passage of time, changes 
in technological processes and 
markets, as shall be allowed by 
regulation; provided that when 
such property is acquired by gift 
or on intestacy or by will, the 
deduction shall be computed on 
the value as defined by regula- 
tion.” . 


Regulations To Be Issued 
Under Subsection (1) (4) 


It is felt that some consideration 
should be given at this time to the regu- 
lations which are to be issued under 
Section 11(1) (a). 

The regulations should be broad 
enough to provide rules and rates under 
which depreciation may be claimed under 
the straight-line, the unit cost, the de- 
creasing balance, the sinking fund or 
other accepted method. It is desirable 
that the taxpayer should not be restrict- 
ed to one or two methods, when another 
method of computing depreciation will 
more clearly reflect his income. 

From time to time it becomes in the 
national interest to make provision for 
special types of depreciation allowances 
such as double depreciation, special war- 
time depreciation, and capital expendi- 
ture tax credits. Each such special 
case is designed to meet an economic 
rather than accounting need and should 
be subject to separate regulations. It is 
suggested that any such tgx relief in 
future be given by way of a tax credit 
so that it will not give rise to unsound 
accounting practices. 


Average-rate Principle 


Recognition should be given in the 
regulations to the bulk method of deprec- 
iation, i.e., for the application of an 
average rate to all the assets in a par- 
ticular group. Some of the assets in the 
group may have a much longer life, 
and others a much shorter life, than 
the average. The acceptance of this 
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principle will provide for the accounting 
treatment of retirements in the manner 
suggested hereinafter. 


Second-hand Machinery 
and Old Buildings 


The regulations should be broad 
enough to allow the purchaser of used 
machinery and old buildings to amortize 
the cost to the taxpayer over the remain- 
ing useful life of the asset. It is re- 
gretted that in the past the Minister 
did not use his discretion in a manner 
which gave individual consideration of 
the depreciation which should have been 
allowed in such cases. 


Freezing of Rates 


Since the beginning of the war tax- 
payers have been unable to increase the 
rates of depreciation claimed to the maxi- 
mum rates permitted by the Minister 
even though the former were inadequate. 
This was accepted by the taxpayer (al- 
though not without protest) because of 
the necessity of protecting the Revenue 
in the time of national emergency. It is 
felt that the taxpayer should now be per- 
mitted to make upward adjustments in 
the rates claimed, to the maximum rates 
which are to be contained in the regu- 
lations. 


Reflection in Books of Account 
of Depreciation Claimed 


The suggestions quoted below which 
were recently made by a contributor to 
THE CANADIAN CHARTERED ACCOUNT- 
ANT are endorsed in every particular: 


“Since 1932 the administration has 
recognized depreciation only to the 
extent that it was set up in the tax- 
payer’s books of account. This policy 
was initiated at a time when a num- 
ber of taxpayers had for many years 
provided no depreciation in their 
published accounts but had consist- 
ently claimed depreciation for tax 
purposes. To the extent that the rul- 
ing was designed to put an end to 
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such an improvident procedure, it is 
entitled to the support of the account. 
ing profession. However, it is be- 
coming apparent that this rule may 
have some totally unexpected and un- 
desirable consequences. The offering 
to taxpayers of incentives by way of 
special depreciation allowances cre- 
ates problems of an accounting nat- 
ure which are of considerable diffi- 
culty and the shackling of the de- 
preciation charge in the accounts to 
the actual amount claimable for tax 
purposes permits no freedom of ac- 
tion whatsoever in determining the 
most appropriate method of stating 
the periodic income of the taxpayer. 
“The continued adherence of taxpay- 
ers to this rule may well involve a 
departure from the principle that 
the method of allocation of cost em- 
bodied in depreciation accounting 
should be systematic and rational. 
In the framing of regulations under 
the new Act, therefore, it is suggest- 
ed that the practical advantages to 
the tax authoriies in continuing to 
require that taxpayers charge in their 
accounts the exact amounts of de- 
preciation allowable for tax purposes 
should be weighed against the diffi- 
culties and inconsistencies which 
may result therefrom in the prepara- 
tion of statements of periodic in- 
come."* 


Accounting for the 
Retirement of Assets 


The method of treating the retirement 
or disposal of an asset should vary ac- 
cording to which the following categories 
it falls within: 

1. Disposals in the ordinary course of 

business of— 

(a) Assets in a group for which a 

bulk reserve has been provided; 

(b) Assets in respect of which specific 

reserves have been provided. 

2. Disposals outside the ordinary 





*“The Treatment of Depreciation Under 
the Income Tax Bill” by J. Grant Glassco, 
F.C.A., December, 1947. 








course of business such as the sale 
of the whole or a portion of the 
enterprise of the taxpayer. 

The disposal in the ordinary course of 
business of an asset which is part of 
a group in respect of which a bulk re- 
serve has been provided presents no 
particular problem. As explained above 
the rate of depreciation provided is an 
average rate and it is to be expected that 
it will be more than sufficient in the 
case of some assets in the group and 
insufficient in the case of other assets. 

It is suggested, therefore, that the 
difference between cost and the proceeds 
on disposal should be carried to the re- 
serve whether the portion of the reserve 
provided in respect of the particular asset 
is more or less than that difference. 

Where individual assets are being de- 
preciated separately, a different situation 
exists. If the asset is being retired in 
the ordinary course of business, the 
difference between the cost and the pro- 
ceeds on disposal is the true depreciation 
(using the term in its widest sense) 
which has been experienced during the 
period of its use in the earning of the 
reserve of the taxpayer. There being 
no bulk reserve which will absorb under- 
provisions and over-provisions of deprec- 
iation, the amount under-provided or 
over-provided should be charged or 
credited to income in the year in which 
the disposal is made as an adjustment of 
the amounts provided in respect thereof. 
This procedure is only an extension of 
the present practice in respect of motor 
vehicles. 

The above treatment should not ap- 
ply to cases where the taxpayer disposes 
of all or part of his enterprise outside 


the ordinary course of business—such as_ 


the sale of a branch factory and the 
equipment therein. In such a case, any 
loss or gain in the sale should be con- 
sidered a loss or gain of capital, and not 
an adjustment of depreciation. The 
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amount provided in respect of the equip- 
ment sold (being the balance in the re- 
serve account if there is a specific re- 
serve for the asset or an amount comput- 
ed by applying the average rate if there 
is a bulk reserve) should be eliminated 
from the reserve, whether this be more 
or less than the difference between cost 
and sales price. 


Loss of Value 
of Intangible Assets 


Many intangible assets, such as patents, 
leases, etc., are valuable only for a de- 
terminable period and the regulations 
should provide that the cost of intang- 
ible assets which decrease in value due 
to the passage of time may be amoritzed 
by annual charges to income. 


SUBSECTION (1) (b) 
Depletion Allowances 


The allowance for depletion of wast- 
ing assets other than oil or gas wells 
is dealt with along with depreciation 
in paragraph (a) of section 11(1). 
Furthermore the words of paragraph (a) 
would seem to require that allowances 
for depletion of mines should be based 
upon, and limited to, actual cost of the 
mine, contrary to the present law and 
practice, whereas paragraph (b) does not 
make any similar limitation for oil and 
gas wells. 

If this was done intentionally consid- 
eration should be given to the great ad- 
ministrative difficulties it will present. 
It is almost impossible to arrive at the 
true cost of a mining property when, 
as is almost invariably the case, the 
vendors of the property receive shares 
of the purchasing company in payment 
for their interests. The value of such 
shares cannot be ascertained, particular- 
ly when the provincial security laws 
usually require that they be placed in 
escrow until the company has completed 
its financing. The problem is multi- 
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plied in cases where there has been a 
succession of transfers of the property 
without substantial changes of owner- 
ship. 

In view of the above it is suggested 
that the allowances for depletion of all 
wasting assets should be provided for in 
paragraph «(b) and that the wording 
should be broad enough to permit the 
Governor-in-Council to issue regulations 
establishing such depletion allowances as 
a percentage of profits or otherwise in 
accordance with present practice. In this 
regard it is felt that the wording of 
section 5(1)(a) of the Income War 
Tax Act is superior. 

It is recommended therefore that para- 
graph (b) be reworded along the fol- 
lowing lines: 

“(b) such an amount as an allowance 
for the exhaustion of a mine, 
oil or gas well, timber limit or 
other wasting property used in 
earning the income as shall be 
allowed by regulation.” 


SUBSECTION (1) (c) 
Interest 


It is recommended that interest should 
not be limited to the fixed rate appear- 
ing in the agreement, but that the effect- 
ive rate of interest (taking into consider- 
ation the amortization of premiums or 
discounts and other financing charges) 
should be allowed provided that such 
effective rate is reasonable. 

It is recommended further that after 
the words “unreasonably high” in the 
sixth line of the paragraph there be 
inserted the words: 

“having regard to the particular cir- 

cumstances and the rates of interest 
current at the time the obligation was 
incurred.” 
This suggestion is made to ensure 
that the Court will take the circumstances 
of the taxpayer at the time the obliga- 
tion was incurred into account when de- 


termining what rate is reasonable, and 
not feel itself bound to rates established 
in other cases. 

It is also suggested that the paragraph 
should be worded so as to make it clear 
that the amount deductible is the amount 
payable or accrued in respect of the year 
and not necessarily the amount paid in 
that year. 

Some objection may be raised on the 
ground that if the payor is to be allowed 
the effective rate as a deduction, the 
recipient should be taxed on the effect- 
ive rate. It is felt that in most cases 
no harm will be done by continuing 
to tax the recipient on the stipulated rate. 
In cases where one person holds a sub- 
stantial block of an issue of securities, 
or where a shareholder acquires bonds 
from his own company at an abnormal 
discount, he could be taxed on the 
effective rate under the provisions of sec- 
tion 7 which deals with blended pay- 
ments of income and capital. 


SUBSECTION (1) (d) 
Reserve for doubtful debts 


In conformity with the recommenda- 
tion in respect of section 4, the word 
“principles” should be changed to “‘prac- 
tices”. 

SUBSECTION (1) (e) 
Bad debts 


This subsection should be widened so 
that there will be no doubt that it will 
include bad debts experienced by tax- 
payers, who are in the business of loan- 
ing money by way of mortgage or other- 
wise, in respect of the principal amounts 
of loans which in themselves have not 
been included in computing income of 
the year or a previous year. 


SUBSECTION (1) (f) 
Employers’ contributions 


To conform with the recommendation 
in respect of section 5 this subsection 
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will have to be reworded along the fol- 
lowing lines: 

“(f) an amount not exceeding $900 
paid by the taxpayer to or under 
an approved superannuation fund 
or plan and an approved group 
insurance plan in respect of ser- 
vices rendered by each employee, 
officer or director in the year plus 
such amount as may be deducted 
as a special contribution under 
section 67.” 


SUBSECTION (1) (g) 


Employee's contributions 
to pension funds 


The deduction permitted by this para- 
graph extends to only the comparatively 
small proportion of taxpayers who are 
employed on a salary or wage basis by 
an employer who has established an ap- 
proved plan. 

As recommended in the introductory 
paragraphs of this brief, consideration 
should be given to granting those tax- 
payers who do not have the opportunity 
of contributing to an approved plan the 
privilege of deducting contributions to 
‘their own individual pension plans, and 
thus postpone the tax on their contribu- 
tions until they are withdrawn from the 
fund. While this would be a major 
change in our tax system it is believed 
that it should be given serious considera- 
tion. 

If effect is given to this suggestion by 
appropriate legislation, the alternative 
fecommendation, viz., that any payments 
made pursuant to non-approved pension 
plans be exempt to the amount of the 
taxpayer's contributions, will be super- 
seded. (See recommendation in respect 
of section 6(1)(a)). 

SUBSECTION (1) (h) 
Gifts to His Majesty 


It seems that the desired effect of 
preserving dependents’ and marital ex- 
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emptions could be effected in the Bill 
by a much simpler and more generally 
understood device than the Gifts to the 
Crown provision. 

For example, the dependent’s exemp- 
tion could be subject to reduction to 
the extent that the dependent’s income 
exceeded $400 and the marital exemp- 
tion could be subject to reduction to the 
extent that the spouse’s income exceed- 
ed $250 subject to a maximum reduction 
of $750. Where used above, “depend- 
ent’s income” and “‘spouse’s income” is 
intended to mean taxable income before 
deducting the personal and dependent's 
exemptions. 


SUBSECTION (1) (i) 


Capital element in annuities 


Under section 6(1)(a) (iii) of the 
Bill the gross amount of annuity pay- 
ments is required to be included in in- 
come with a specific deduction from in- 
come for the capital element being per- 
mitted here. This differs somewhat in 
form, if not in ultimate effect, from the 
present Act, which, following the report 
of the Ives Commission, was amended in 
a manner that entirely excluded the cap- 
ital element from the income definition 
(instead of bringing it into the definition 
and then deducting it). 

The treatment in the present Act, 
which seems to follow more closely the 
reasoning underlying the recommenda- 
tions of the Ives Commission, is thought 
to be preferable, and it is felt that the 
Bill should not revert to the outworn 
concept of income as being the gross 
amount received but should distinguish 
between income and capital from the 
start. 

If the recommendation in respect of 
section 69 is accepted the words “or a 
government annuity or like payment to 
which section 69 applies” must be de- 
leted from the parentheses. 
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SUBSECTION (1) (n) 


Expenses incurred as a condition 
of employment 
In accordance with the recommenda- 

tion under section 5, a new paragraph 

(n) should be added to section 11, as 

follows: 

“(n) such expenses incurred as a con- 
dition of office or employment as 
may be allowed by regulation.” 


SUBSECTION (2) 


Shareholders’ allowance for 
capital cost 


It is recommended that this subsec- 
tion be changed so as to permit the Gov- 
ernor-in-Council to issue regulations es- 
tablishing such depletion allowances to 
shareholders in respect of wasting prop- 
erty as a percentage of dividends or 
otherwise. The same administrative difh- 
culties will be faced if the Bill is left 
as it now now stands as outlined in 
connection with paragraph 11(1) (b). 

SUBSECTION (3) 
Lessees’ Share of Certain Allowances 


This subsection should be changed to 
conform with the recommendation in 
respect to paragraph (1)(b) of this sec- 
tion. 

SECTION 12 


Deductions Not Allowed in 
Computing Income 


SUBSECTION (1) (a) 
General limitation of expense 


Section 12(1)(a) is the counterpart 
of section 6(1)(a) of the present Act. 
Dissatisfaction with the present Act has 
arisen to a considerable degree by reason 
of the extremely restrictive wording of 
section 6(1)(a), and it is largely as a 
result of this that section 4 of the Bill, 
providing for determination of business 
income in accordance with generally ac- 
cepted accounting principles, has been 
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introduced. It is vitally important, there- 
fore, that the general limitation of busi- 
ness expenses imposed by section 12(1) 
(a) should be such that it will not be 
possible to disallow thereunder bona fide 
expenses incurred for business purposes 
and thus render the provisions of sec- 
tion 4 valueless. 

Paragraph (a) of section 12(1) of the 
Bill still makes the gain or production 
of income the test of allowing the ex- 
pense. Many expenses, such as fire 
insurance premiums and share transfer 
expenses, can hardly be said to be in- 
curred in gaining or producing income, 
yet they are expenses which are normally 
allowed for tax purposes. Furthermore, 
expenses which are made for the reduc- 
tion of expenses, and which, therefore, 
result in increasing the amount of tax- 
able income, may be excluded as deduc- 
tions by a strict interpretation of the 
paragraph. 

It is felt that the wording of the para- 
gtaph would be more satisfactory if it 
were based on the recommendation of the 
British Codification Committee in their 
draft bill, and accordingly it is suggested 
that it be reworded as follows: 

“An outlay or expense to the extent 
that it was not attributable to and in- 
curred for the purposes of the prop- 
erty or business.” 


SUBSECTION (1) (c) 

Limitation re exempt income 
It has been suggested elsewhere that 
the deductions from exempt income 
should be grouped in Division III and 
that such exemptions should be granted 
only to the extent that the income ex- 
ceeds outlays or expense incurred in gain- 
ing or producing such exempt income. 
If this suggestion is accepted paragraph 
(c) could be eliminated unless there is 
some need to guard against a case where 
the expenses incurred in earning exempt 
income exceed the income realized. If 
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this is thought necessary, paragraph (c) 
could be reworded as follows: 

“(c) an outlay or expense incurred in 
gaining or producing exempt in- 
come to the extent that it exceeds 
the exempt income.” 


SUBSECTION (1) (e) 
Reserves 

Paragraph (e) is substantially the 
same as paragraph (d) of section 6(1) 
of the Income War Tax Act. The auto- 
matic disallowance of all reserves nulli- 
fies to some extent the effect of section 
4 since in many cases a reserve must be 
provided in order to arrive at the true 
profit. It is thought therefore that re- 
serves should be permitted for costs and 
expenses which are an ordinary risk of 
business already transacted, and which if 
paid in the period under review would be 
deductible without question as an ex- 
pense of earning income, regardless of 
whether or not the liability has actually 
been incurred or the amount thereof has 
been determined. For example, a reserve 
for obligations to repair or replace prod- 
ucts already sold (warranties or guar- 
anties) or to repurchase outstanding con- 
tainers should be permitted in cases 
where the amount may be reasonably esti- 
mated on the basis of the experience of 
the business or other businesses of the 
same class. 

It is also thought that there is justi- 
fication for permitting reserves for main- 
tenance expenses which accrue from day 
to day, but which are paid out at longer 
intervals than one year, such as the ex- 
pense in the steel industry of relining 
blast furnaces at approximately five-year 
intervals. 

This proposal cannot be implemented 
without giving consideration to existing 
reserves which hitherto have not been 
permitted as deductions. The bold ap- 
proach would be to allow these in the 
first year the change is made (presum- 
ably 1948) but if this is not acceptable 
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the amount could be spread over not 
more than three years. 

It is suggested that such reserves which 
are permitted as deductions should be 
subject to annual review on the same 
basis as provided in the Bill with re- 
spect to reserves for doubtful debts. 

The difficulty of framing adequate 
legislation to clearly differentiate between 
allowable and non-allowable reserves 
could be overcome by changing the word- 
ing in the Bill to the following: 

“(e) an amount transferred or credited 
to a reserve, contingent account or 
sinking fund except as expressly 
permitted by this Act or by regu- 
lation.” 

Regulations could then be issued from 
time to time as needed which would set 
out fully the condition under which a 
reserve for any purpose would be al- 
lowable. 


SUBSECTION (1) (f) 
Payments on income bonds 


Section 12(1)(f) denies as a deduc- 
tion interest paid on income bonds un- 
less, because of financial difficulties of the 
debtor, the income bonds were issued 
in place of, or the income provisions 
were adopted since 1930 in amendment 
to, bonds which at the end of 1930 
provided unconditionally for a fixed rate 
of interest. 

Section 6(1)(k) of the Income War 
Tax Act is somewhat ambiguous, but it 
can be argued that it permits the deduc- 
tion on bonds which were issued as in- 
come bonds or changed to income bonds 
since 1930 whether or not the fixed- 
interest bonds it replaced or amended 
were issued before or after 1930. 

Section 12(1)(f) of the Bill unques- 
tionably limits the deduction to cases 
where the fixed-interest bonds existed at 
the end of 1930. It would therefore 


seem that there is a change in the law. 
It is submitted that the disallowance 
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of interest on income bonds issued since 
1930 by a debtor in financial difficulties 
in place of fixed-interest bonds is a 
distinct hardship to both the debtor and 
its bond creditors. The debtor is re- 
quired to pay more tax when it is least 
able to pay it and, unless there is suffi- 
cient income, the bondholders may be 
deprived of 30% (at present corpora- 
tion income tax rates) of the interest 
which otherwise would be paid to them 
in lieu of the former fixed rate. 


It is suggested, therefore, that the in- 
terest on income bonds should be al- 
lowed in all cases where, since 1930 
in order to afford relief to the debtor 
from financial difficulties, such income 
bonds have been issued in place of, or 
the income provisions were adopted in 
amendment to, bonds which provided un- 
conditionally for a fixed rate of inter- 
est. 


SECTION 13 
Chief Business, Office or Employment 


This section is more rigid than that 
of the present Act as a result of drop- 
ping the power to combine two or more 
activities or offices as the “chief busi- 
ness”, and this is considered to be an 
undesirable change. 

In any case, it is thought that this 
section should be dropped because of 
its tendency to retard growth of the Can- 
adian economy by discouraging unincor- 
porated taxpayers from establishing new 
businesses unless they are financially able 
to do so on a full time basis. Many of 
the sizeable businesses of today would 
not have been a “chief business” under 
the terms of this section in their earlier 
years (having grown from a sideline dur- 
ing a period when the founder had some 
other obvious “chief business”), and it is 
to be hoped that the economy of the 
country will be permitted to expand by 
similar use of spare time by progressive 
individuals. If an individual chooses to 


operate several proprietorships or part- 
nerships, rather than operating all the 
businesses under one, and makes profits 
on some and incurs losses on others, 
there appears to be no reason why the 
losses should not be offset against the 
profits for taxation purposes. 

If the section is retained, it will only 
be the small taxpayer who may be hurt; 
if it is deleted there will not be any 
real loss to the Revenue and it is recom- 
mended, therefore, that this section be 
deleted. 


SECTION 14 
Inventories 


Subsection (1) provides that inven- 
tories shall be valued at the lower of 
cost or market, or in such other manner 
as may be permitted by regulation. It 
appears, therefore, that other inventory 
bases may be recognized for taxation 
purposes, and in accordance with the 


spirit of section 4, it would appear that . 


any basis of inventory valuation which 
is sound, according to generally accepted 
accounting practices, should also be rec- 
ognized for taxation purposes. 

The chief requirement should be an 
inventory method which clearly reflects 
income without attempting to give sta- 
tutory authority or preference to any 
particular method. From a taxation 
standpoint, it is most important that 
principles of inventory valuation be fol- 
lowed consistently, as frequent changes 
in the basis by any taxpayer might cause 
serious distortions in taxable income from 
year to year. However, there may well 
be valid business reasons for changing 
bases of inventory valuation from time 
to time, and the statute should be drafted 
so as to permit a reasonable measure of 
flexibility. 

Furthermore, it is assumed that it is 
not intended to require the proprietor 
of a corner grocery store, and other small 
taxpayers, to change their methods of ac- 
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counting from a cash to an accrual basis, 
and for this reason it would seem im- 
portant that the phraseology of the Bill 
should not require such taxpayers to 
take an inventory for purposes of com- 
puting income. 

It is recommended therefore that sub- 
section (1) be reworded along the fol- 
lowing lines: 

“(1) Where it is necessary for the 
purpose of computing income, 
stock-in-trade shall be valued in 
accordance with generally accept- 
ed accounting practices applicable 
to the business, provided that a 
taxpayer may change the basis of 
valuation in accordance with the 
prescribed regulations by giving 
notice to the Minister prior to 
the end of the fiscal period in 
which such change shall come 
into effect.” 

The regulations should recognize that 
- it is desirable that a taxpayer be per- 
mitted to change his basis of valuation 
from that presently in use to one of 
the accepted bases when the new basis 
will more clearly reflect the income of 
the taxpayer in accordance with general- 
ly accepted accounting practices appli- 
cable to that business. 

The “lower of cost or market” value 
is the most widely accepted basis of 
pricing inventories, but under accounting 
concepts cost may be determined on any 
one of a number of bases such as— 
“first in, first out”, average, or “‘last in, 
first out’. At present the first two of 
these methods are generally accepted for 
taxation purposes. The “last in, first 
out” method (LIFO) most clearly re- 
flects the annual income of taxpayers in 
certain industries and should be recog- 
nized in those cases where it is appli- 
cable. 

If the suggested amendment to sub- 
Section (1) is adopted subsection (2) is 
no longer necessary and it should, there- 
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fore, be deleted. In any case, it seems 
unacceptable in its present form, in that 
it departs considerably from the ac- 
counting concept and the facts of many 
individual cases. It is further suggest- 
ed that the following words in the fourth 
line of section 96(1), 

“including an annual inventory kept in 

prescribed manner”, 
be deleted, since it should not be im- 
plied that all taxpayers should take an 
annual inventory, when such is not the 
case. In any event, the words “records 
and books of account” are sufficiently 
broad to include inventories where appli- 
cable. 


SECTION 16 
Indirect Payments 


Subsection (1) as drawn seems to be 
altogether too wide since it would cover 
such cases as the following, e¢.g.—a 
taxpayer might have, under a deed or 
will, the power to appoint the income of 
a fund amongst any or all of certain 
individuals, not including himself. Under 
the present subsection, the exercise of 
that power would be deemed to be a 
payment or transfer to the taxpayer and 
since it happens to be a payment or 
transfer of income he would be subject 
to tax thereon. 

It is recommended, therefore, that the 
subsection should be restricted to pay- 
ments or transfers of money, etc. in 
respect of which the taxpayer has a bene- 
ficial interest. 


SECTION 17 
Inadequate Consideration 


In order to remove a ministerial dis- 
cretion included in section 23 of the pre- 
sent Act, section 17 of the Bill has been 
drafted to provide that any material pur- 
chased by a Canadian business from an 
associate at more than fair market value, 
or any material sold to an associate at 
less than fair market value, shall be 
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deemed to have been purchased or sold 
at fair market value. Under section 
23 of the present Act, the Minister 
could establish the “fair price” in such 
cases if he were not satisfied with the 
price actually used in the transaction. 

It is considered that the rigidity in- 
troduced into the law may place unneces- 
sary barriers in the way of normal com- 
mercial transactions between Canadian 
companies, and between Canadian sub- 
sidiary, parent or associate companies of 
non-residents. For many years now it 
has been fairly general practice for such 
companies to transfer goods from one to 
the other on cost plus or other bases 
less than the selling price to outsiders, 
and unless the effect of such transactions 
would be to artificially reduce the in- 
come of one to the benefit of the other, 
there seems no valid reason for estab- 
lishing different prices for taxation pur- 
poses. 

It is recommended that in the last 
line of each of subsections (1) and (2) 
the phrase ‘‘at a price reasonable in the 
circumstances” be substituted for the 
words ‘“‘at the fair market value”. 


SECTION 18 
Lease-Options and Hire Purchases 


While section 18 is satisfactory in 
principle, it may create serious hardship 
to taxpayers who enter into bona fide 
lease-option agreements. 

Certain examples of such hardship 
might be: 

(1) Many transactions are entered in- 
to in the Western provinces for 
the sale of parcels of land under 
“Jease-option” agreements. Such 
agreements may run for years 
before the purchaser or tenant 
definitely knows that he will be 
able to complete the transaction, 
and a great many are never com- 
pleted. These agreements usual- 
ly provide for the delivery by the 


(2) 


(3) 
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tenant of a share of the crop as 
rental, and many tenants, after 
having so delivered the share pro- 
vided in the agreement for a 
number of years, run into finan- 
cial difficulties and are forced to 
give up the land. Under the Bill 
as it now reads, such payments by 
the tenant would not be construed 
as rentals, and the lessor would 
receive his share of the crop as 
capital, less a small portion con- 
strued as interest. However, if 
the agreement is mot carried 
through to completion, the tenant 
has been allowed no deduction 
for rent, and the lessor has paid 
little or no income tax on the 
money he has received. 

Another form of agreement of 
sale which is prevalent among 
farmers of foreign extraction in 
the Western provinces, covers the 
sale of land by a parent to one 
or more sons for a share of the 
crop, to be delivered as long as 
the parent shall live. It is really 
in the nature of an annuity charg- 
ed on the land, and sometimes 
transfer of the land is completed 
and a caveat is filed by the par- 
ent protecting his equity under 
the agreement. The purchaser 
may well pay either considerably 
more or considerably less than 
the land is worth, but, in any 
event, it does not seem reasonable 
that the entire returns from the 
crop should be considered income 
of the son’s, with no allowance 
for the share of the crop turned 
over to the parent, which might 
reasonably be taxed in his hands. 
In such industries as the oil in- 
dustry, where it is general prac- 
tice to enter into bona fide “‘lease- 
option” agreements, a bona fide 
lessee would be penalized under 
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the present wording of the Bill. 
(4) Certain of the chain stores fre- 
quently lease premises in new lo- 
cations, with an option to pur- 
chase after a specified period. If 
both the rental and the option 
price are reasonable, such rental 
payments should be allowable for 
taxation purposes. If the rental 
payments are excessive, as would 
be indicated if the option price 
were unreasonably low, it would 
seem that the administration could 
rely on section 12(2) to disallow 
such portion of the rentals as 
might be considered excessive. 


On the other hand, it is recognized 
that there should be some restriction on 
hire-purchase agreements when the article 
being leased is part of the stock in trade 
of the lessor, and where, in fact, the 
agreement is one of purchase rather 
than hire or lease. Otherwise, the pur- 
chaser in such cases might obtain equip- 
ment, with the purchase price, represent- 
ed by payments over a short term, con- 
strued as rentals; he could then resell 
the equipment at perhaps a substantial 
capital profit. 

While it is intended to defeat sales 
disguised as short-term “‘lease-options” 
in order to substitute a high rental for 
a lower amount of depreciation, it is 
thought that the offenders are a minority, 
and honest taxpayers should not be pen- 
alized. 

It is thought that taxpayers entering 
into agreements of the type contemplated 
by section 18 of the Bill after it comes 
into force will be able to adjust their 
affairs in the light of the law as it then 
is. However, taxpayers who have enter- 
ed into such agreements prior thereto, 
and who may have been actuated to do so 
by a different administrative attitude 
should not, it is thought, be put in a 
different position after the coming into 
force of the proposed Act. It is, there- 
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fore, recommended that provision be 
made for continuing the mode of assess- 
ment applied to any such transaction 
prior to the new Act coming into force. 


SECTION 19 
Loan to Non-Resident Corporation 


This is comparable to section 23(a) 
of the present Act, except that in the Bill 
the ministerial discretion has been re- 
moved and provision is made that inter- 
est shall be computed at 5% per annum 
in such cases. There seems to be little 
argument for introducing a mandatory 
rate of interest, as over a period of time 
the rate might be unreasonably high in 
some cases, and therefore punitive, and 
in others it might be unreasonably low. 

It also appears that this section may 
impose an inequity on corporations with 
loans frozen by foreign exchange re- 
strictions or doubtful of collection, and 
it is felt that subsections (d) and (e) of 
section 11(1) should not be relied upon 
to provide for an item of the latter na- 
ture, and that specific provision should 
be made for such cases. 

It may be added that non-interest bear- 
ing loans from foreign (particularly 
United States) corporations to Canadian 
corporations exceed those in the opposite 
direction by a considerable amount in the 
aggregate. If, therefore, it is mandatory 
that interest, even at ‘‘a reasonable rate’, 
be: taken into account for taxation pur- 
poses on loans to foreign corporations 
outstanding for more than a year, it 
might possibly invite similar action by 
the foreign jurisdiction with the ultimate 
result of a net loss to the Canadian Treas- 
ury. 

It is recommended, therefore, that this 
section be deleted from the Bill. 


SECTION 20 
Losses in Another Country 


Under the Bill a Canadian company 
cannot deduct a foreign loss from Cana- 
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dian income if it has previously claimed 
a tax deduction in Canada in respect of 
foreign taxes paid. The principle of 
carrying back and carrying forward busi- 
ness losses for taxation purposes is now 
fairly generally recognized in other 
countries as well as Canada. A Canadian 
company is thus, in effect, taxed on for- 
eign losses because it cannot apply the 
loss against its Canadian income whilst 
in the foreign country the loss is carried 
forward or backward to reduce the profit 
of another year, reducing the foreign tax 
paid and thereby reducing the deduction 
which could be applied to the Canadian 
tax if section 20 were omitted. 

It may be felt that the aggregate taxes 
(Canadian or foreign) should not be less 
than would have been the case had all 
operations been carried on in Canada, 
and if section 20 were deleted, such a 
situation might arise where the carry- 
back laws of the foreign country did not 
coincide with those of Canada. 

A further complication which might 
occasion some hardship, is where the 
foreign operations of a company result 
in a profit, and taxes are paid thereon, 
but a loss is incurred on Canadian 
operations; in such cases, there is no tax 
in Canada from which to deduct the 
foreign taxes paid, which are then per- 
manently lost. 

It is believed that both of these excep- 
tions are rather inconsequential and may 
well offset one another as far as the 
Revenue is concerned, and, in view of 
their complexity, it is felt that no specific 
legislation is required. 

It is recommended, therefore, that sec- 
tion 20 be omitted from the Bill. 


SECTION 21 
Husband and Wife 


This section covers transactions with 
respect to transfers of property, partner- 
ships and remuneration as between hus- 
band and wife. 


It is recommended that the first part of 
subsection (1) be changed to read: 
“Where a person has, on or after 15th 

June 1926, transferred” 
so as to preserve the jurisdiction as deter- 
mined by the Supreme Court of Canada 
in Re Molson [1938] 2 D.L.R. 481. 

Relief should be given from the rules 
laid down, where a transaction or ar- 
rangement is bona fide and not a device 
to avoid tax, by amendments as follows: 

(a) The addition in subsection (1) 

after the word “spouse” in line 

four, of the following clause: 
“and not for a consideration 
reasonably corresponding to 
the fair value of the property 
so transferred”’; 

(b) The addition to subsections (2) 

and (4) of the following clause: 
“except to the extent that it is 
established that the person is 
a bona fide employee and is 
paid the prevailing wage 
rate’’. 

Subsection (3) presents a somewhat 
more complex problem. Where a hus- 
band and wife are partners, the Minister 
would seem to have discretionary power 
under section 31(1) of the present Act 
to tax each spouse on his or her share 
of the partnership income on the basis 
of the division agreed to by them or to 
tax the entire income against either one 
of them. While he has no statutory 
power to vary the distribution agreed on 
by the partners, except by taxing the 
entire income against one or other of 
them, this power could no doubt be 
used as a lever to persuade the partners 
to make their own division on a basis 
which he considers appropriate. Section 
21(3) of the Bill is much less flexible 
in that it requires the whole income to be 
taxed against the husband, except for a 
reasonable return on the capital invested 
by the wife, and this is thought to be 
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much less desirable than the present law. 
Where a business has been built up large- 
ly by the wife (possibly prior to mar- 
riage) the proposed subsection would 
have the extreme result of taxing the 
income against the spouse who did least 
to earn it, and there are probably more 
than a few such cases. Furthermore, 
where the business is of a personal ser- 
vice nature employing little or no capital, 
the “reasonable return on capital invest- 
ed” exception is of little value. 

It is recommended that this subsection 
be amended to conform more closely 
with the present law. This could be 
done, without reintroducing any minis- 
terial discretion, by providing for a “‘rea- 
sonable” division, (which provision 
might well be extended to cover all 
partnerships) so that where the adminis- 
tration disagrees with the partners as to 
the basis to be followed, the decision 
will be made by the Income Tax Appeal 
Board. 


SECTION 22 


Transfers to Minors—Trusts 
—Transfers of Income 


This section continues the provisions 
for taxing the income of property after 
it has been transferred under certain con- 
ditions as income of the transferor. 
While there are a-number of changes 
in the wording, these seem to make only 
one substantial change in the law, viz., 
the change from the present tense “‘trans- 
fers” to the past tense “has transferred”. 
This will have the effect of extending 
the provisions of this section to trans- 
actions occurring prior to the time sec- 
tion 32 of the Act was introduced into 
our present legislation. 
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For this reason it is recommended 
that— 
(a) Subsection (1) be amended by 
striking out the words, 
“either before or during a taxa- 
tion year” 
after “has” in the first line and 
substituting the words, 
“since 3rd July 1934”; 
(b) Subsection (2) be amended by. 
striking out the words, 
“Where property is held in 
trust”’ 
in the first line and substituting, 
“Where a person has transfer- 
red property in trust since 
31st December 1934’* 


SECTION 23 
Death of a Taxpayer 


Inasmuch as section 23 deals with the 
position on the death of a taxpayer and 
will involve action on the part of the 
executors of an estate, and section 58 re- 
lates to trustees and estates, it is recom- 
mended that consideration be given to 
the advisability of transferring section 23 
to Division VIII, immediately following 
section 58. 

Subsection (2) refers to the definition 
of “earned income” in section 31. In 
respect of section 31 it is recommended 
that the distinction between “investment” 
income and “earned” income be abol- 
ished. If that recommendation is accept- 
ed, subsection (2) of section 23 will 
necessarily have to be deleted. 


*The present section 32(3) was made 
applicable to income of the year 
1935 and fiscal periods ending there- 
in and of all subsequent periods. 
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DIVISION HI—TAXABLE INCOME 


SECTIONS 25-28 
Taxable Income 

The segregation in this separate divi- 
sion of the adjustments necessary to con- 
vert “income” to “taxable income” is a 
distinct improvement over the present 
Act, in which deductions proper to the 
determination of net profit or gain and 
statutory exemptions are intermingled. 
As indicated earlier herein it is thought 
that all deductions which are permitted 
by statute as a matter of policy (as dis- 
tinct from those which are clearly proper 
to the determination of net profit or 
gain) should fall in Division III and in 
this connection it has been suggested that 
the following paragraphs be taken from 
section 10(1) and placed in Division III, 
viz: 

Paragraph (a)—amounts declared ex- 
empt by other legis- 
lation; 

(c)—superannuation fund 
investment income; 

(d)—income of non-resi- 
dent shipping own- 
ers; 

(e)—Canadian service pen- 
sion payments; 
(f)—foreign service pen- 
sion payments. 

The order of the deductions and ex- 
emptions which are included in sections 
25 to 28 of the Bill might well be re- 
arranged in the form of successive steps 
parallel to those now necessary in com- 
pleting the returns. This would not only 
be a great convenience in applying the 
law to specific cases, but would also dis- 
pel some of the doubts as to the legality 
of the present administrative practice. 
(For instance, the 5% or 10% limita- 
tion on charitable donations is in practice 
measured by reference to the net income, 
after deducting most of the other statu- 


tory deductions and exemptions, despite 
the wording of the Act, which refers to 
5% or 10% of “the income of the tax- 
payer’). 

A convenient re-arrangement would 
produce the following: 


Section 25, consisting of 3 subsec- 
tions:— 


Subsection (1) would include re- 
ceipts of an income nature which 
are exempt (the paragraphs to be 
moved from section 10; the inter- 
company dividend exemptions; the 
interest element in exempt annuities 
—(see recommendation in respect 
of section 69)); 


Subsection (2) would reduce these 
exemptions by reference to expen- 
ditures laid out to earn such exempt 
income (this is a better arrange- 
ment than leaving this provision in 
section 12(1)(c)); 

Subsection (3) would include ex- 
penditures which are deductible as 
a matter of policy (alimony pay- 
ments; scientific research expendi- 
tures; logging and mining taxes). 

Section 26 would contain only the 
deductions for charitable donations, 
medical expenses, wages of attendant 
for blind persons, which are now 
contained in the first three para- 
graphs of this subsection. The per- 
centage limitations should be related 
to income less the deductions pro- 
vided for in the suggested section 
22> 

Section 27 would consist of the loss 
carry-over provisions. 

Section 28 would give the deductions 
for single or married status and de- 
pendents (now included in section 
25). 

If it is not considered advisable to ac- 
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cept these suggestions regarding the re- 
alignment of sections in Divisions II and 
- III, it would be preferable that Divisions 
II and III be combined into one Divi- 
sion. 

Irrespective of the final decision as to 
arrangement, the following suggestions 
are offered regarding specific points in 
these sections. 


SECTION 25 
Married Status and Dependents 


SUBSECTION (1) (a) (iii) 
Married Status 


The application of this section may in 
some cases work an inequity because of 
the definition of a “self-contained domes- 
tice establishment” (section 109(1) 
(aa)). It is recommended that this de- 
finition be revised to exclude the words 
“containing at least two bedrooms”. As 
an example, the definition as it stands, if 
strictly applied, works a hardship on a 
mother and daughter where the daughter 
is endeavouring to support her mother in 
a one-bedroom apartment. 


SUBSECTION (2) 
Limitation on Deduction of Spouse 


Objection is taken to the principle ex- 
pressed in the present section 25(2) of 
the Bill insofar as it purports to reduce 
the deduction of one spouse because of 
the receipt of exempt income by the 
other. When income is exempt by sta- 
tue (e.g. certain Dominion Government 
annuities) the exemption should exhaust 
all possibility of tax being imposed on 
or because of that income. As the sec- 
tion is presently drafted the total tax 
payable by a husband and wife, one of 
whom is in receipt of payments under 
an exempt annuity contract, might differ 
substantially according to whether or not 
the exempt contract was held by the 
spouse in receipt of the remaining in- 
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come or not, which is wrong in principle. 

If all the other income amounted to 
$5,000 and was received by the husband, 
$3,500 of this would be subject to tax 
if he also had the exempt annuity, while 
if his wife held the exempt annuity his 
tax would be computed on $750 more; 
this has the same end result as adding 
$750 of the exempt income to the taxable 
income of the husband and thus not only 
taxing it but doing so at his highest rate. 

It is recommended, therefore, that the 
reference to exempt income in the sub- 
section be deleted and the limitation be 
imposed by reference to the income of 
the spouse which remains after all the 
other deductions permitted (i.e., if the 
suggested re-arrangement is adopted, “‘in- 
come less the deductions permitted by 
sections 25 to 27 inclusive’’). 

In this connection it is recommended 
that the definition of “exempt income” 
contained in section 109(1) (k), which is 
thought to depart much too far from its 
ordinary meaning, be changed. This de- 
finition should cover only income which 
is mot subject to tax by reason of the 
provisions of Divisions III, IV or VII of 
Part I. This would not only be very 
close to the ordinary meaning of the 
term “exempt income” but would also 
tie in conveniently with the rest of the 
Bill. (See recommendation re section 
109.) 

It is felt by some that the provisions 
of this section are unduly severe, and 
that it would be more equitable to give 
both husband and wife the right to 
apportion marital exemptions and de- 
pendents’ allowances between them. The 
fact that an outright gift to the Crown 
must at times be made in order to reduce 
taxation is an indication that the legisla- 
tion is unsound. Further, the legislation 
with regard to Gifts to the Crown con- 
tains unnecessary restrictions as to time 
and must, in many cases, be lost sight of 
by many. 
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SECTION 26 
Special Deductions 
SUBSECTION (b) (v) 
Medical Expenses 


It is suggested that the words “or 
mentally incapacitated” be added after 
the words “totally blind”. 


SUBSECTION (d) 
Business Losses 


_ The length of the total carry-over 
period is a question of policy related to 
assumptions concerning the duration of 
business cycles. It is thought that a 
period of five years is too short, particu- 
larly for capital goods industries, in the 
light of past experience. If a substantial 
economic recession is experienced within 
the next few years, the present provision 
of one year back and three years forward 
might prove quite inadequate, particular- 
ly since, in a great many cases, the first 
year of recession would probably reflect 
diminishing profits to be followed by one 
or more years of substantial losses, in 
which case even the first year’s loss would 
not be allowable by way of deduction 
except to the extent of the diminished 
profits of the year immediately preceding. 

The opinion has been expressed that, 
particularly as affecting new businesses, 
no tax should be imposed until an actual 
net profit is realized; in other words, 
until losses in the early years of estab- 
lishment have been recouped by profits. 
However, this would involve an unlimit- 
ed carry-forward, which is not considered 
to be practicable. 

The opinion is held that, taking all 
points into consideration, a seven-year 
period of carry-over is more realistic than 
either the provisions of the present Act 
or the “unlimited period” referred to 
above. 

It is therefore recommended that: 

(1) The carry-over provision be ex- 

tended to a two-year carry-back 
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and a four-year carry-forward; 

(2) That the word “but” at the end 
of the introductory phrase be 
changed to read “subject to the 
conditions that’’; 

(3) That the words “the same busi- 
ness” in 26(d) (iii) be changed 
to read “substantially the same 
class of business”. 

It is felt that the wording as it appears 
in the Bill is too restrictive and probably 
more restrictive than was intended. 

In this connection, it was felt that the 
definition of “loss” as presently worded 
is ambiguous, and also that a business 
loss should not be reduced by the receipt 
of exempt income, if this is the intent 
of the present definition (section 109(1) 
(p)). It is therefore recommended that 
the definition of loss be amended to read 
as follows: 

“A business loss means a loss incurred 
by a taxpayer in a taxation year in 
respect of a business or property and 
computed mutatis mutandis in the 
same manner as income, excluding, 
however, from such computation 
exempt income.” 

It might be pointed out here that the 
proposed section 26, paragraph (d), 
makes one significant change from the 
former legislation. Whereas under sec- 
tion 5(1)(p) of the Income War Tax 
Act a loss can only be deducted from the 
profit of any year to the extent that such 
loss exceeds the amount deductible in 
previous years, under the Bill the loss 
can be deducted from the profit of any 
year to the extent that it exceeds the 
amount deducted in previous years. Thus, 
under the proposed legislation a taxpayer 
may elect to apply a loss against the 
profit of the immediately preceding year 
or against the profit earned in any of 
the succeeding three years. Under the 
present Act he would be bound to deduct 
it from the profit of the immediately 
preceding year or else lose it forever. 














SECTION 27 


Dividends Received By a 
Corporation 


This section is apparently designed to 
prevent double Canadian corporation tax 
on income earned in Canada by a non- 
resident corporation which subsequently 
flows back to a resident corporation in 
the form of a dividend. This principle 
seems eminently sound, but as the Bill is 


SECTION 30 


Taxable Income Earned in Canada 
by Non-Residents 


It is assumed that in subsection (1) 
the word “income” in paragraph (a) 
means income determined under the rules 
included in sections 2 to 24 inclusive, 
and that the “deductions from income” 
referred to in paragraph (b) include 
only such deductions as are not covered 
in the determination of income under 
sections 2 to 24. It may be necessary 
to reword the two paragraphs so as to 
make this clear. 

It is suggested that the term ‘‘gener- 
ally accepted accounting principles” be 
changed to “generally accepted ac- 


SECTION 31 
Rates Applicable to Individuals 
SUBSECTIONS (1) and (2) 

Rates 

Subsections (1) and (2) of section 31 
are somewhat in conflict with subsection 
(2) of section (2), in that the charging 
section imposes a tax, in the case of a 
non-resident, on part only of his taxable 
income as defined, whereas the rate sec- 
tion (31(1) and (2)) is designed with 
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DIVISION IV—TAXABLE INCOME EARNED IN CANADA 
BY NON-RESIDENTS 





DIVISION V—COMPUTATION OF TAX 
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drafted, only dividends paid by a non- 
resident corporation which was itself 
taxable in Canada come within the ex- 
emption, whereas dividends paid out of 
net income of the non-resident company, 
represented by dividends received in turn 
from a wholly-owned Canadian subsidi- 
ary, are not covered. 

It is recommended that section 27(2) 
should be amended to extend the exemp- 
tion to income of the latter type. 


counting practices” in conformity with 
the suggestion in respect to section 4. 
Subsection (2) continues the provi- 
sions of section 25A of the present Act, 
but the Bill deems to be income earned 
in Canada only the dividends and inter- 
est received from the corporation carry- 
ing on business in Canada, whereas the 
present Act includes dividends and inter- 
est received from the corporation and 
“any subsidiary thereof”. There appears 
to be no good reason for not deeming 
as income earned in Canada dividends 
and interest from subsidiaries of the 
company for which the controlling non- 
resident shareholder (or shareholders) is 
rendering services as an employee (or 
employees). 


respect to the total amount of taxable 
income. 


It is recommended that an addition be 
made to section 31 to the effect that, 


“For the purposes of this section the 
taxable income in the case of a per- 
son taxable under section 2(2) means 
that part of the non-resident person’s 
income for a taxation year that was 
earned in Canada as determined 
under section 30.” 
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SUBSECTION (3), (4), (5), 
(6) and (7) 


Tax on Investment Income 


It is recommended that the additional 
tax imposed upon investment income by 
subsection (3) of this section, over a cer- 
tain minimum amount, should be abol- 
ished. In some cases this tax is being 
imposed upon what is actually earned 
income. For example, if a proprietor 
incorporates a business of which he is 
the chief shareholder, he may draw a 
salary which may be limited by the pro- 
visions of the Bill. If he wishes to re- 
ceive the remainder of the earnings it 
must be by way of a dividend which is 
subject to the additional tax as being 
investment income, in addition to which 
it already has paid corporation tax. This 
should be considered to be earned income 
just as much as if the taxpayer had oper- 
ated as a sole proprietor. 

It is submitted that removal of this 
tax would remedy an obvious injustice 
without substantial loss to the Revenue 
and therefore subsections (3), (4), (5), 
(6) and (7) of the section should be 
deleted. 


SECTION 34 
Payments on Retirement 


With respect to items falling within 
section 34(a) (ii) and 34(b), it is not 
clear that sections 3 and 6 contain the 
necessary charging provisions by which 
such a tax can be imposed. 


It appears that the full amount of a 
single payment falling within section 34 
will be taxed under the Bill. This would 
not be equitable if contributions by the 
taxpayer towards this amount had not 
previously been deducted by him from 
his income during the years the contribu- 
tions were made. 


It is recommended that the amount, 
for the purposes of this section, should 
not include any contribution which had 


not been deducted for tax purposes. (See 
recommendation in respect of section 6.) 

Under this section, having regard to 
section 109(6), the tax payable is cal- 
culated on the basis of the taxable in- 
come rather than the income of the tax- 
payer for the preceding year. This in 
effect offsets the differentiation provided 
as between married and single taxpayers 
by means of the exemptions in section 31 
and to this extent operates unfairly as 
against the married taxpayer. 


SECTION 35 
Rate Applicable to Corporations 


Section 35 is somewhat in conflict with 
section 2, subsection 2, in that the charg- 
ing section imposes a tax, in the case of 
a non-resident corporation, on part only 
of its taxable income as defined, while 
the rate section (35) is designed with 
respect to the ‘otal amount of taxable 
income. 

It is recommended that an addition be 
made to section 35 to the effect that: 

“For the purposes of this section, the 

taxable income in the case of a cor- 
poration taxable under section 2(2) 
means that part of the non-resident 
corporation’s income for a taxation 
year that was earned in Canada as 
determined under section 30.” 


SECTION 36 
Deduction for Foreign Tax on 


Dividends 


This complicated provision is designed 
to grant relief in respect of the tax 
paid by foreign subsidiaries and to re- 
cover the difference between the domestic 
rate and the foreign rate where the latter 
is the lesser. As the difference between 
domestic and foreign rates narrows, the 
amount of tax recovered under these pro- 
visions becomes smaller, and in any event 
is probably not significant. 

Unless extensive changes are made to 
the loss carry-forward and carry-back pro- 














visions, the fact that the relief is in the 
nature of a tax credit instead of an ad- 
justment of taxable income may give rise 
to instances in which no tax relief can be 
secured under the provisions of this sec- 
tion as it is presently drafted and the end 
result will be the taxing of what would 
otherwise be exempt income. 

It is recommended that dividends from 
foreign subsidiaries be non-taxable. Any 
loss which would ensue to the Revenue 
from the non-imposition of triple taxa- 
tion on these amounts would eventually 
be recovered when such amounts were 
paid as a dividend to shareholders of the 
Canadian company. At that time they 
would be subject to tax at the highest 
rate. 

To exempt these dividends from tax 
would not be a departure from current 
concepts but would merely add an addi- 
tional class of exemptions to those now 
included in section 28 of the Bill. 


SECTION 37 
Foreign Tax Deduction 


If the recommendation suggested in 
respect of section 36 is adopted, it will 
be necessary to amend section 37 to pro- 
vide that no tax credit may be claimed 
in respect of any dividend from a for- 
eign subsidiary which is made tax-exempt 
under section 36 as revised. 


SECTION 40 
Returns 


Subsection 4 of this section not only 
imposes a requirement for filing a separ- 
ate return of business income where a 
partner or proprietor has died after the 
close of a fiscal period but before the 
end of the calendar year, but also sets 
out the manner in which the income 
therein shown shall be taxed. Particu- 
larly with regard to the latter, it seems 
out of place in this Division of the Bill. 
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SECTION 39 


Farmers and Fishermen 


Section 39 provides that taxpayers 
whose chief business is farming or fish- 
ing may average their income over a 
three-year period, and pay tax on the 
average income so determined. 

If subsection 1(a) of this section does 
not provide that the average income for 
the years concerned shall be determined 
by taking the profits of the years of profit 
and deducting therefrom the loss of the 
years of loss and dividing the amount 
so determined by three, it is recom- 
mended that the section be amended to 
indicate clearly that such is the pro- 
cedure to be followed. 


In addition, there are at least two ques- 
tions arising out of this section which 
require clarification: es 

1. What will be the effect of the 

operation of section 26(1)(d) 
upon the provisions of section 39? 


2. Can a farmer or fisherman claim 
a refund of tax if he actually over- 
pays tax on the average basis by 

reason of an income in the first 

two years and a lesser income or a 

loss in the third year? 


It is recommended that the taxing pro- 
vision thereof be reworded as follows 
and added to section 15 as a new sub- 
section: 

“(2) Where a partner or an individu- 

al who is a proprietor of a busi- 
ness died after the close of a 
fiscal period but before the end 
of the calendar year in which 
the fiscal period closed, the tax- 
payer's income from the business 
after the close of the fiscal 
period to the time of death shall 
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be deemed to be the income of 
another person.” 

Insofar as the filing of a return is con- 
cerned, this appears to be adequately 
covered by section 40(1) (b). 

SECTION 42 
Rules Re Assessment 
SUBSECTION (3) 
Continuing Liability for Tax 

In those instances where an assessment 
has been made the continuing liability for 
tax is dealt with under subsection (4). 
It is recommended that this subsection 
refer only to those instances in which no 
assessment has been made and therefore 
that the words “by an incorrect or in- 
complete assessment or” be deleted. 


SUBSECTION (4) 


Power to Assess 


With the relatively low tax rates in 
effect prior to the war lengthy delays 
in obtaining an assessment, while annoy- 
ing to the taxpayer, were perhaps not of 
great importance financially. With the 
increases in rates during the war and the 
probable maintenance of rates substan- 
tially above pre-war levels, assessment 
delay has worked, and will continue to 
work, a serious hardship on the taxpayer. 
In view of the ambiguities and uncertain- 
ties arising from the legislation, the 
amounts involved are often such that it 
is impossible to prepare accurate finan- 
cial statements. 

Section 42(4)(b) of the Bill limits 
the right of the Department to reopen 
assessments to a period of six years from 
the day of the original assessment except 
in the case of fraud or misrepresentation. 
This provision is intended for the protec- 
tion of the taxpayer and accordingly it is 
submitted that the time during which 
the taxpayer continues to be liable for tax 
should be reckoned from the date on 
which the taxpayer fulfilled his part of 
the procedure. In practice a time reckon- 


ed from the date of assessment is an 
indefinite period. 

There appears to be no good reason 
why any right of reassessment should be 
vested in the Minister, except in cases of 
fraud, or why the Department should not 
be required to assess a taxpayer within a 
relatively short time from the date on 
which a return is filed. Other Govern- 
ment Departments and private businesses 
are required to do a year’s work in one 
year and there appears to be no reason 
why, under normal conditions, one year's 
tax returns should not be assessed by the 
Department in the year following their 
receipt. 

It is therefore recommended that the 
right of the Minister to vary the taxable 
income as calculated by the taxpayer 
should expire within three years from 
the date prescribed for the filing of the 
taxpayer's return, or the date of filing, 
whichever is the later, except in cases of 
fraud. 


SECTION 43 
Omission of Investment Income 


If the recommendation in respect of 
section 31 is adopted, this section will 
have to be revised accordingly. 


SECTION 47 


Instalment Payments of Tax by 
Corporations 


It is provided by this section that every 
corporation shall, during the 12-month 
period ending 6 months after the close of 
each taxation year, pay to the Receiver 
General of Canada . . . on or before the 
last day of each of the next 5 months 
(i.e. the 5 months following the first 
6 months) an amount equal to one-sixth 
of the remainder of the tax payable as 
estimated by it on its taxable income for 
the year at the rate for the year. Similar 
provision is made in section 48(4) (b) 
of the present Act. 

In order to make instalment payments 








strictly in accordance with the provisions 
of the paragraph as quoted, a corpora- 
tion must have ascertained its taxable 
income for the year by the end of the 
first month following the end of the 
year which, in the case of many corpora- 
tions, if not the majority, is not possible. 
It is recommended that the phrase 
“first 6 months” in paragraph (a) of 
section 47(1) be changed to read “first 
8 months”, and that the phrase “next 5 
months” in paragraph (b) be changed 
to read “next 3 months’, and the 
words “one-sixth” be changed to read 
“one-quarter”, thus bringing the re- 
quirements into line with practical busi- 
ness conditions, and eliminating the pos- 
sibility of interest charges being levied 
because of failure to do the impossible. 


SECTION 50 
Interest 
SUBSECTION (1) (b) 
Unincorporated Businesses 


Under the provisions of section 50(1) 
(b) a taxpayer to whom section 46 and 
section 50(4) applies is penalized by 
being charged interest at 4% per annum 
from 31st December to the succeeding 
30th April on the balance of his tax 
payable notwithstanding that he has com- 
plied to the letter with sections 46 and 
50(4). He is in a comparable position 
to taxpayers to whom sections 44 and 45 
apply and it does not seem fair to penal- 
ize him in respect of interest on the 
unpaid balance prior to 30th April in the 
next year. 

It is recommended that this paragraph 
be deleted and that paragraph (a) be 
amended to include such persons. 


SUBSECTION (2) 


Interest on Instalments 
In line 6 of this subsection the words 
“or before” are confusing and unneces- 


sary. 
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SUBSECTION (6) 


Limitation on Interest Period 


The limitation on the charging of in- 
terest, as set out in this subsection, would 
appear to give an undue advantage to a 
taxpayer whose returns are in arrears and 
not filed until some time subsequent to 
the due date. 

It is recommended that the subsection 
be amended to read: 


“No interest is payable under this sec- 
tion upon unpaid taxes in respect of 
the period beginning 20 months after 
the day fixed by this Act for filing 
the return of the taxpayer's income 
upon which the taxes are payable, or 
the day upon which the return was 
filed, whichever is the later, and end- 
ing 30 days from the day of mailing 
the notice of assessment.” 


SECTION 52 
Refund of Overpayment 


Subsection (1) of this section provides 
that the Minister may, upon or prior to 
mailing the notice of assessment, refund, 
without application therefor, any over- 
payment made by the taxpayer, and that 
he shall make such a refund after mail- 
ing the notice of assessment if applica- 
tion in writing is made therefor by the 
taxpayer within twelve months from the 
date of overpayment or the date of assess- 
ment. 


The opinion is held that the refund- 
ing of overpayments should be man- 
datory rather than permissive, under all 
circumstances, subject only to a reason- 
able limitation of the time within which 
application must be made after assess- 
ment has been issued. Under the pro- 
visions of section 42(4) (b) the Minister 
is empowered to re-assess, in the absence 
of fraud, at any time within six years. 
It seems reasonable that the taxpayer 
should be given a corresponding period 
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of time within which to apply for re- 
fund. 


It is recommended that this subsection 
be amended to read along the following 
lines: 

“Where it is found, prior to mailing 
the notice of assessment, that an over- 
payment has been made by the tax- 
payer, the Minister shall, upon or 
prior to mailing the notice of assess- 
ment, refund such overpayment with- 
out application therefor. Where it is 
found, after mailing the notice of 
assessment, that an overpayment has 
been made, the Minister shall refund 
such overpayment to the taxpayer if 
application in writing is made there- 
for by the taxpayer within 3 years 
from the day the overpayment was 
made or the day on which the notice 
of assessment was mailed, whichever 
was the later.” 


Under the Bill interest payable to the 
Crown on assessments is not allowed as 
an expense in computing taxable income 
nor is interest allowed on amounts over- 
paid by the taxpayer. When tax rates 
were low the amounts involved were not, 
as a rule, of great consequence. The 
treatment of interest by the Department 
is a constant source of annoyance and 
loss to the taxpayer particularly since, in 
many cases, the interest liability is in- 
creased through no fault of his own but 
as a result of delays before the determina- 
tion of his liability by the Department. 


There appears to be no good reason 
why interest should not be paid by the 
Department on overpayments by the tax- 
payer. It is recommended, therefore, 
that interest be allowed at 4% (the. same 
rate normally charged against the tax- 
payer) on refunds due to the taxpayer. 
The administrative difficulties of making 
a multiplicity of small refunds is recog- 
nized. If the calculation of interest on 
some balances represents too great an 
administrative task it is suggested that 


some level be struck below which inter- 
est will not be credited or charged. 


SECTION 53 
Objections to Assessment 


It is recommended that this section 
provide that the notice of assessment, in 
those instances in which the assessment 
differs from the taxpayer's return, shall 
be accompanied by a supporting state- 
ment setting out the details of the as- 
sessment including the particulars in re- 
spect of those items in which the as- 
sessment differs from the return. 

A corporation should be permitted to 
intervene commencing with the filing of 
a notice in any appeal or to institute 
an appeal concerning the assessment of 
a shareholder in respect of the corpora- 
tion’s undistributed income or profits 
arising under the provisions of section 9. 

It is recommended that the time limita- 
tion in sections 53, 54 and 55 be stated 
in a consistent manner and therefore in 
this section ‘60 days’ should be changed 
to “2 months”. 


SECTION 54 
Appeals to Income Tax Appeal Board 


The Bill should provide that the tax- 
payer has the right of appeal in all mat- 
ters entering into an assessment regard- 
less of the powers granted to the Min- 
ister under the Bill. 

It is not clear whether or not the pro- 
visions of section 8 of the First Sched- 
ule make it necessary for the taxpayer to 
institute a new appeal upon a reassess- 
ment to secure relief. It is recommended 
that the necessary machinery be provided 
whereby the matter may be dealt with 
as a continuation of the original appeal. 


SECTION 55 
Appeals to the Exchequer Court 


It is recommended that the time limita- 
tion in sections 53, 54 and 55 be stated 
in a consistent manner and therefore in 

















this section “120 days” should be chang- 
ed to ‘4 months”. 
SECTION 56 


Irregularities and Omissions in 
Assessments 


Endorsation is given to the following 
recommendation made by the Tax Con- 
ference held at Ottawa under the au- 
spices of the Canadian Tax Foundation: 

“It was recommended that: 

either 





SECTION 57(2) 
Apportionment Rule 
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(i) the entire section be deleted 
or 

(ii) after the word “error” in the 
third line the clause ‘which 
does not cause prejudice to the 
taxpayer and/or the Minister” be 
inserted; and the word “direct- 
ory” be deleted. 


It was felt that this section as it 
stands could be used to defeat the 
right of appeal.” 


It is recommended that it 


This subsection appears to be out of be transferred to Division II under Mis- 


place in this Division which deals with 


SECTION 58 
Trustees and Estates 


This section, in conjunction with sec- 
tion 8(2), alters the existing incidence 
of taxation as between trustees and bene- 
ficiaries. Whereas under the Act the 
beneficiaries are taxed on all income 
from the trust which has accrued to 
their benefit in the taxation year, the 
Bill confines the tax to income which 
became payable to the beneficiaries in the 
year. Income from the trust not so pay- 
able to the beneficiaries is thus by the 
Bill made taxable to the trustee and sec- 
tion 25(6) prohibits any exemption 
therefrom equivalent to that arising from 
marital status. 

It is recommended that: 

1. The present basis of taxation be 
maintained. (See recommendation 
under section 8(2)). 

2. If the new basis is adopted, pro- 
vision should be made to ensure that 
beneficiaries are not taxed on the in- 
come from the trust when it is sub- 
sequently distributed and which has 


cellaneous Rules for Computing Income. 





DIVISION VIII—EXCEPTIONAL CASES AND SPECIAL RULES 





already borne tax in the hands of 
the trustee. 


3. If the new basis is adopted, pro- 
vision should be made to avoid dupli- 
cate taxation of beneficiaries upon in- 
come which was previously taxed to 
them as having accrued to their bene- 
fit. 


4, If the present basis is adopted 
the trustee should receive a minimum 
exemption of $750. 


SECTION 59 
Personal Corporations 


The definition of control has been al- 
tered to exclude “control of any other 
person or combination or any other 
combination of them on his or her be- 
half”, which may have the effect of ex- 
cluding companies controlled by the ex- 
ecutors of the deceased individual. If 
this is so, it would have the effect of 
changing the tax status of a personal 
corporation on the death of the control- 
ling shareholder and it might prove a 















} 


{ 
i 
] 
I 
i 
i 
t 











298 The Canadian Chartered Accountant, May 1948 


hardship since the primary purpose of 
forming a personal corporation is often 
to simplify the problems which arise 
from the death of the controlling share- 
holder. 

It is suggested that the word “if” in 
the fourth line of subsection (6) be 
changed to read “and for this purpose”. 

The date ‘December 1, 1924” in line 
4 of subsection (6) should, apparent- 
ly, read “December 31, 1924”. 

There is no provision in the Bill which 
clearly exempts dividends paid out of 
capital profits from time to time on 
stock or other funds of the corporation 
not representing taxable income which 
under the present Act would be exempt. 
There is nothing to indicate to what 
extent dividends paid out of other funds 
are taxable. Also the provisions for 
distinguishing between dividends deemed 
to be paid out of income already taxed 
against the shareholders and those paid 
out of untaxed income are inadequate 
and do not cover cases where corpora- 
tions have become personal corporations 
following cessation of active business, 
etc. 

To provide for these circumstances it 
is recommended that the following para- 
graphs replace the present paragraphs 
(a) and (b) of subsection (6): 

“(a) Dividends paid by a corporation 

which is or has at any time been 
a personal corporation shall be ex- 
empt from tax in the hands of the 
shareholders to the extent that the 
income of the corporation which has 
been deemed to have been received 
by the shareholders under the pro- 
visions of subsection (1) hereof or 
section 21 of the Income War Tax 
Act exceeds the total of all previous 
dividends which were exempt under 
this subsection or under subsection 
(6) of section 21 of the Income War 
Tax Act, and 
“(b) When the total income earned 


by a personal corporation since its 
incorporation has been taxed against 
and received by its shareholders, any 
further dividends declared and paid 
by such a corporation out of capital 
shall not be liable to taxation in 
the hands of the shareholders.” 

The penalty imposed for failure to 
file a statement of assets and liabilities 
and income of personal corporations with 
the return of the controlling taxpayer 
would appear to be out of line with 
the penalties imposed for failure to file 
other returns under the Bill. 

It is recommended that subsection (7) 
be amended by the deletion of the clause 
commencing with the word “and” in 
line 4. 


SECTION 60 
Investment Companies 


This section of the Bill provides that 
the income of investment companies hav- 
ing no funded indebtedness will be ex- 
empt from tax but that the income of 
investment companies which have fund- 
ed indebtedness is taxable at one-half 
the usual corporate rate. It is difficult 
to differentiate between the position of 
a company with funded indebtedness and 
that of a large investor who invests in 
part with borrowed funds. In the latter 
case the taxpayer is permitted to deduct 
the carrying charges on his investments 
from the income and pay tax on the bal- 
ance. The investment company having 
funded indebtedness pays interest on 
such indebtedness and distributes the 
balance of the income to its shareholders 
who, in turn, pay taxes on such divi- 
dends. 

The tax distinction which is made 
between investment companies with 
funded indebtedness and those without 
funded indebtedness appears unneces- 
sary and, in any event, the advantage, 
if any, which the one type of company 
may have over the other type of com- 








pany cannot be uniformly measured by 
a partial exemption of income. 

Subsection 3(e) requires that at least 
85% of the taxable income plus ex- 
empt income for the year (other than 
dividends received in the form of shares 
that have not been sold since received 
or interest received otherwise than in 
cash) must be distributed to the share- 
holders before the expiration of 120 days 
after the end of the year. Because in 
arriving at taxable income, income tax 
and other not allowable expenses are 
added to the net income, a company 
may be unable to distribute 85% of its 
taxable income plus exempt income be- 
cause no such amount would be avail- 
able for distribution. 

It is recommended that this subsection 
be amended to provide against such a 
contingency. 





SECTION 62 
Foreign Business Corporations 


This section exempts from tax com- 
panies whose business is carried on en- 
tirely outside Canada, generally referred 
to as “4K” companies. 

Under the present Act, failure with- 
out reasonable cause to file an annual 
return and to pay an annual filing fee 
of $100 within four months from the 
close of the fiscal period results in loss 
of the exemption from tax. Under the 
Bill failure to file and pay the annual 
fee within 120 days results in loss of 
the exemption and there is no specific 
provision for extending the time or 
waiving the penalty. Most foreign busi- 
ness corporations find it impossible to 
file a complete return within the pre- 
scribed time, since the return must be 
accompanied by copies of the financial 
statements which are not then available. 
Under these conditions the provisions of 
the Bill are too rigid and the penalty is 
too severe and it is suggested: 

1. That, as in the present Act, no 
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penalty should be imposed unless 
the company fails to comply “‘with- 
out reasonable cause’, and 

2. That the penalty should be more 

nearly in line with the penalties 
provided in the Bill for failure 
to file other returns. 

A recent judgment in the Exchequer 
Court points up the difficulties of com- 
plying with the requirement that all as- 
sets (with certain exceptions) be outside 
of Canada and on the other hand the 
requirement of company law to maintain 
a head office and certain records in Can- 
ada, which may require the ownership 
of premises, furniture, equipment, etc. 
situate in Canada. Both the present Act 
and the Bill permit, in the case of com- 
panies of an investment or financial 
nature whose shares are listed on a rec- 
ognized stock exchange in Canada (sub- 
section 3(e) of the Bill), the holding of 
assets in Canada in the form of shares 
in other companies which are exempt 
from tax under this section. However, 
there is no such specific permission ex- 
tended to companies of an industrial, 
mining, commercial, public utility or pub- 
lic service nature, despite the fact that 
subsection 3 (c) contemplates companies 
in this category carrying on their busi- 
nesses outside of Canada through the 
ownership of subsidiary or affiliated cor- 
porations. The intention of the legisla- 
tion might be more clearly expressed 
if the exceptions contained in the brack- 
ets in 3(c) were re-written along the 
following lines to include a reference to 
shares of other foreign business corpora- 
tions similar to that included in 3(e): 

“(except bank accounts, head office 

premises, furniture and equipment, 

securities acquired by the investment 
of accumulated income and securities 
of subsidiary companies that were 
entitled to exemption under this sec- 
tion)”. 

Subsection 3(e) might be similarly 
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amended to except head office premises, 
furniture and equipment. 


SECTION 67 


Special Contributions by Employers 
to Superannuation Funds 


It appears there was no intention to 
change the provisions of the existing 
law, but there seems to be an error in 
paragraph (a) of this section. This pro- 
vides that where the whole amount re- 
quired for past services was paid be- 
fore the 1944 taxation year, one-tenth 
of the payment is to be allowed in com- 
puting income for the 1948 taxation year 
and one-tenth in each of the succeeding 
five years. The result is that if the pay- 
ment was made in 1943, the total al- 
lowances would be 110% of the pay- 
ment; if made in 1942 they would 
amount to 120% and so on. If made 
in 1938 or earlier years, the total al- 
lowances would be 160% of the pay- 
ment. 

The existing Act and the Bill dis- 
tinguish broadly between two kinds of 
payments for past services— 

1. Where the whole amount recom- 
mended to be paid is paid in one 
year. 

2. Where one-tenth or less is paid 
under a plan whereby the whole 
amount is to be paid over a period 
of years. 

Provision should be made for dealing 
with cases where the whole amount re- 
quired to be paid does not fall within 
either of these two categories. Even where 
the intention is to pay the entire amount 
in one year, there are usually adjust- 
ments required at a later date. The sec- 
tion should be worded so that any pay- 
ments other than those paid pursuant to 
a plan for paying the cost in ten years 
or more, should be eligible for deduc- 
tion at the rate of 10% per annum. 

The whole of section 67 should there- 
fore be redrafted to clarify the appar- 
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ent errors referred to above, and to make 
it clear that payments other than single 
lump or a series of ten or more annual 
payments qualify. 

The rewording of this section to ad- 
just these points requires careful con- 
sideration and the following revision of 
paragraph (d) is presented by way of 
illustration to clarify the second point: 

“(d) If less than the whole amount 
so recommended to be paid is paid 
pursuant to a plan whereby the whole 
amount is to be paid over a period 
of years, the amount of the payment 
made, not exceeding one-tenth of the 
whole amount so recommended to be 
paid, in computing income for the 
year of payment, and any amount 
paid in excess of one-tenth shall be 
deemed to be paid in the next suc- 
ceeding year or years in which less 
than one-tenth of the whole amount 
recommended to be paid is paid, 
but so that not more than one-tenth 
of the whole amount shall be deemed 
to be paid in any year.” 


SECTION 69 
Exempt Annuities 


This section deals with the exemptions 
accorded certain government and like 
annuities under section 5(1)(k) of the 
present Act. However, it seems to de- 
part in some important respects from the 
present law in that, inter alia— 

1. The $5,000 or $1,200 exemption 
might possibly be interpreted as 
applying to each separate contract 
in such a way as to permit a tax- 
payer to obtain a substantially 
greater total exemption than is now 
the case. 

2. The application of the $5,000 and 
$1,200 as combined maxima for 
husband and wife together seems 
to have been omitted. 

3. The limitation with regard to en- 
largements made under optional 
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or contractual rights seems to have 
been extended retroactively to 1932 
with regard to the $5,000 limita- 
tion. 

. The income of exempt annuities 
is excluded from the income defin- 
ition instead of giving an exemp- 
tion, despite the fact that this in- 
come content is obviously of an in- 
come nature. 

Any departure from present law with 
respect to contracts now in force is un- 
desirable in view of the inflexible nature 
of most annuity contracts, and it is 
recommended that this section be reword- 
ed to preserve the status quo in all 
particulars and to provide that the ex- 
emption be given as such under section 
26 instead of as an exclusion from in- 
come. 

It is recommended that Section 69 be 
re-written along the following lines: 

“69(1) The interest element in an- 

nuity payments received under 
exempt annuity contracts shall 
be exempt from tax under this 
Act. 
For the purpose of this section 
‘exempt annuity contracts’ shall 
mean those annuity contracts 
which were entered into before 
25th June 1940 with the Dom- 
inion Government and like con- 
tracts issued before that day by 
any Provincial Government or 
any company incorporated or 
licensed to do business in Can- 
ada, to the extent that the ag- 
gregate annual payments receiv- 
able by the taxpayer and his 
spouse under all such contracts 
do not exceed, 
(a) $5,000 in the case of con- 
tracts issued prior to 26th 
May 1932, or 
(b) $1,200 in the case of other 
contracts. 
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“(3) Notwithstanding subsection (2) 
of this section, an annuity pay- 
ment shall not be deemed re- 
ceived under an exempt an- 
nuity contract to the extent that 
it exceeds the amount actually 
specified in the contract before 
25th June 1940, when such 
excess amount arises by reason 
of any option or contractual 
right to enlarge the annuity by 
the payment of additional sums 
or premiums, unless such addi- 
tional sums or premiums have 
actually been paid before the 
said date. 


‘Interest element of an annuity 

payment’ means the amount by 

which the annuity payment ex- 

ceeds the capital element there- 

of. 

‘Capital element of an annuity 

payment’ means 

(i) if the annuity was paid 
under a contract, an amount 
equal to that part of the 
payment determined in a 
prescribed manner to have 
been a return of capital, 
and 

(ii) if the annuity was paid 
under a will or trust, such 
portion of the payment as 
is established by the recip- 
ient not to have been paid 
out of the income of the 
estate or trust.” 

If the foregoing recommendation is 
accepted the words “‘or a Government an- 
nuity or like payment to which section 
69 applies” will have to be deleted from 
the parentheses in section 11(1) (i). 


SECTION 71 
Oil and Gas Wells 


Generally speaking this section is a 
clear re-statement of the present Act 
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incorporating what previously was left 
to Departmental practice. Paragraph (b) 
is new but seems to assure the trustees 
of all rights to allowances for depletion, 
etc. which go to the person in whom 
property is vested. While paragraph 
(d) is new, it incorporates in the law 
what has been Departmental practice. 

The wording in paragraph (a) might 

fix the taxable income at the amount 
of the proceeds without any allowance 
for the trustee’s expenses. It is recom- 
mended therefore that paargraph (a) be 
amended to read: 

“(a) the trustee shall, for the pur- 
poses of this Act and without affect- 
ing his liability for his own in- 
come tax, be deemed to be a corpora- 
tion arid the proceeds of sale so 
received shall be included in comput- 
ing the income thereof.” 


SECTION 72 


Exemptions of New Mining 
Companies 


This section rearranges the present law 
as stated in section (4)(x) of the Act. 
However, the wording is not particular- 
ly clear and there appears to be one 
important error or misprint. 

The error or misprint is in the phrase 
providing exemption “during one of the 
first three taxation years”. It appears 
that this should read “during each of 
the first three taxation years”. If this 
assumption is correct, it is recommended 
that the part of the section which fol- 
lows paragraph (b) should be reworded 
as follows: 

“(whether or not it had previously 
been in production), subject to pre- 
scribed conditions, the income shall 
not be included in computing the 
income of the corporation during 
each of the first three years of 12 
months after the day on which it 
came into production”. 

It is recommended further that Divi- 


sion III of Part I of the Bill should 
contain a cross-reference to section 72 
as well as to other similar sections pro- 
viding exemptions. 
SECTION 73 
Consolidated Returns 


The provisions of the Bill dealing with 
consolidated returns consist of section 73 
together with a definition of ‘‘subsidiary 
wholly-owned corporation” in section 
109(1) (ad). On the whole these provi- 
sions are a distinct improvement over 
the provisions of the present Act, par- 
ticularly in that they attempt to deal with 
several problems which have never been 
specifically covered by the present Act 
(e.g. loss carry-over). However, there 
are a number of matters which seem to 
require further consideration. 


Rate of Tax 


Particularly in view of the loss carry- 
over provisions now included in the 
Income War Tax Act and also included 
in the Bill, there seems no valid reason 
for taxing consolidated returns at a 
higher rate than single returns. Essent- 
ially the consolidated return should be 
designed to tax the company and certain 
of its wholly-owned subsidiaries on a 
basis neither more nor less favourable 
than would be the case if the operations 
of the subsidiaries were carried on merely 
as branches. The higher rate discrimin- 
ates against the company which, as a 
matter of business prudence or perhaps 
because of some regulatory statute, car- 
ries on some of its activities through 
subsidiaries rather than branches. The 
filing of consolidated returns will tend to 
simplify tax administration through mak- 
ing it unnecessary to police inter-com- 
pany transactions, and is a desirable 
step which should be encouraged. 


Eligibility for Inclusion 
In a Consolidation 


For a subsidiary to be included in 











the consolidated return it is necessary, 
under the Income War Tax Act, that 
all of its shares (other than directors’ 
qualifying shares) be owned or control- 
led by the parent company which made 
the election. Under the Bill such shares 
must belong to the parent. This change 
may possibly exclude second line sub- 
sidiaries and it is suggested that the Bill 
be amended to make it clear that this 
is not the case. 

The 100% ownership requirement 
might well be relaxed sufficiently to per- 
mit consolidation where there is an un- 
important minority interest (say, not 
over 15%). 


Loss Carry-Over Provisions 


The Bill includes special provisions 
applicable to consolidations insofar as loss 
carry-over is concerned which are an im- 
portant and very necessary improvement 
to the Act. While these provisions should 
work easily and satisfactorily in a con- 
tinuing consolidation of the same group 
of parent and subsidiary companies, they 
are not sufficiently clear as to the mech- 
anics of consolidation when 

(a) companies elect to consolidate for 

the first time; and 

(b) new companies are added to ex- 

isting consolidations. 

Because of the fact that this section of 
the Bill is not sufficiently clear, serious 
inequities might arise in individual cases 
where the above conditions (a) and (b) 
are applicable. A simple way to cure this 
difficulty would be to amend subsection 
(8) of section 73 to permit all losses 
incurred by an individual corporation 
in pre-consolidation years to be applied 
against consolidated profits to the extent 
that the corporation which incurred losses 
in the pre-consolidation period earns 
profits in the taxation years when its ac- 
counts are consolidated with those of 
other companies. This carry-over pro- 
vision should, of course, have the same 
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time limits as are contained in section 
26(d) of the Bill and should be limited 
to the extent that losses in the pre-con- 
solidation period had not already been 
applied against earlier profits of the com- 
pany. 

Earlier in this submission it has been 
recommended that exempt income should 
not operate to reduce a loss for carry- 
over purposes. In other words, exempt 
income should be ignored in computing 
a loss for tax purposes as well as a profit 
and these recommendations should be ex- 
tended to the computation of a “con- 
solidated loss” as well as a “consolidated 
profit”. 

It is noted that subsection (9) (c) re- 
stricts the loss carry-over by the condition 
that the taxpayer must have carried on 
the “same business” in the taxation year 
as in the year the loss was sustained. This 
is the same wording as used in the gener- 
al provision for loss carryover in section 
26(d) of the Bill in connection with 
which it has been recommended that the 
words “the same business” should read 
“substantially the same class of business.” 
It is recommended that subsection (9) be 
amended in the same manner, or if it 
is desired to use wording similar to that 
contained in the other parts of this sec- 
tion, the wording might be amended to 
“the same general class of business”. 

Particularly in respect of subsections 
(1) and (2) of section 73, being the 
parts of this section dealing with ‘‘Elec- 
tion” and “Application”, the term “the 
same general class of business” must of 
necessity be interpreted somewhat liberal- 
ly to include a holding company which 
operates a number of subsidiaries. Tech- 
nically, it might be argued that the hold- 
ing company did not carry on the same 
general class of business as the subsidia- 
ries but this would be to deny the entire 
principle of consolidation. It is consider- 
ed that effect should be given to this con- 
sideration in the proposed legislation. 
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PART II—TAX ON CANADIAN INCOME OF NON-RESIDENT PERSONS 


SECTION 74 
Non-Resident Withholding Tax 
SUBSECTION (1) (a) 
Dividends 


This subsection appears to impose a 
tax on a non-resident’s share of the in- 
come of a personal corporation (because 
this is deemed to be a dividend) and also 
to impose it a second time on any divi- 
dend actually paid. 

It is recommended that a third excep- 
tion be added to subsection (1)(a) as 
follows to prevent this duplication: 

“(iii) a dividend that would be ex- 

empt from taxation under Part I of 
the Act by virtue of subsection (6) 
of Section 59.” 


SUBSECTION (1) (g) 
Management Fees, etc. 


Section 6(1)(i) of the present Act, 
whereby management fees, etc., payable 
to a controlling company abroad, except 
as allowed by the Minister, are disallow- 
ed as a deduction from income, has been 
deleted from the Bill. It appears, there- 
fore, that under the Bill such amounts 
will be allowed to the extent that they 
are reasonable. 

The provisions of the Bill regarding 
the 15% non-resident tax, however, are 
considerably broader, and section 74(1) 
(g) brings definitely within the orbit of 
this tax amounts payable for management 
fees and other services contemplated by 
section (6)(1)(i) of the present Act. 
At the same time section 74(1)(g) per- 
mits the deduction from such amounts of 
a reasonable amount in respect of services 
actually rendered in Canada by the re- 
cipient’s officers or servants. 

It is the practice of many parent com- 
panies situate abroad to distribute, on a 
reasonable basis, certain management ex- 
penses, technical research expenses, etc., 


to their various plants and subsidiaries, 
The charge received by the Canadian sub- 
sidiary represents an equitable portion of 
such expenses incurred for the benefit of 
the organization as a whole. Under sec- 
tion 74(1)(g) there would seem to be 
some danger that the reimbursement of 
expenses of this nature would be subjest 
to 15% non-resident tax. 

It is thought that the intention of the 
15% tax is to impose a tax on income 
earned in Canada by non-residents and 
not to impose a tax on the reimbursement 
of expenses made abroad for the account 
of a Canadian corporation. 

It is recommended, therefore, that sec- 
tion 74(1)(g) be amended so as to ex- 
clude the possibility of the tax being im- 
posed on items of the nature described 
above. 


SECTION 75 
Non-Residents—Special Rules 
SUBSECTION (2) 
Adequate Consideration 


This subsection in effect exempts from 
non-resident tax that portion of payments 
(described under section 74(1)(e) and 
(f)) which are considered excessive 
under section 17(3). Logically such ex- 
cessive portion might reasonably be con- 
sidered a dividend and hence subject to 
the non-resident tax; this is particularly 
applicable to payments by a Canadian 
wholly-owned subsidiary since under the 
present section of the Bill dividends 
might in effect be taken by excessive 
royalties, thereby eliminating the 15% 
non-resident tax on dividends. 


SUBSECTION (3) 


Redemption by a Non-Resident 
Owned Corporation 


This appears to extend considerably 
beyond the scope of section 9B(13) of 
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the present Act in that it would apply to 
redemption whether or not the non-resi- 
dent owned investment corporation has 
paid a fair tax on income earned after 
1932. Furthermore, the proviso to section 


SECTION 79 

This tax has always seemed out of 
place in a statute designed to subject in- 
come to tax. For this reason and the fact 


SECTION 8! 
Aggregate Taxable Value 
SUBSECTION (2) (b) 
Successions 


It is a sound principle to refrain from 
imposing gift tax on gifts which must 
eventually be subject to succession duty. 
It is suggested that consideration be 
ziven to simplifying the wording. 

SUBSECTION (2) (e) 


Maximum Exemption 


This subsection provides an exemp- 
tion which is smaller than that provided 
under the present Act in that the alter- 
native is related to the difference be- 
tween the taxable income and the tax 
thereon instead of the income and the tax 





SECTION 87 
Regulations 


If this section does not enable the 
Governor-in-Council to amend, revoke or 
make new regulations from time to time 
on the same subject matter, it should be 
amended accordingly. 


9B(13) of the present Act is excluded 
from the Bill; therefore this subsection 
should be amended to prevent taxing the 
income of a company a second time. 





PART III—TAX ON OBLIGATIONS PAYABLE IN FOREIGN CURRENCY 
AT A PREMIUM 


PART IV—GIFT TAX 


PART V—ADMINISTRATION AND ENFORCEMENT 
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that the amount of tax involved must be 
small, this section might well be deleted 


from the Bill. 





thereon. It is recommended that if the 
present exemption is to be continued and 
having in mind the recommendations in 
respect of Divisions II and III the word 
“taxable” be removed from line 41. 

In the interests of clarity and to bring 
the wording into line with that used in 
the preceding subsection, it is suggested 
that the words “whichever is the greater” 
be added at the end of this paragraph. © 

In order to ensure that the exemption 
under this section will be related to the 
Canadian tax otherwise payable on the 
income of the taxpayer and will not be 
increased by reason of the credit claim- 
ed for taxes paid in a foreign country, 
the words “before any deduction under 
Section 37” should be added to this para- 
graph after “whichever is the greater”. 





SECTION 96 
Books and Records 


The recommendation in respect of sec- 
tion 14 suggests the removal of the 
words in parentheses in subsection (1) of 
this section, “including an annual inven- 
tory kept in prescribed manner”. 
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SECTION 98 
Offences—Returns 

Inasmuch as a not inconsiderable pen- 
alty is imposed by section 51 for failure 
to make a return, section 98 seems un- 
duly harsh in cases where the failure re- 
sults from mere neglect or otherwise than 
wilfully or for the purpose of the evasion 
of tax. It is recommended that this sec- 
tion be confined to cases of failure to 
comply with the demand to file a return 
under section 40(2). 


SECTION 100 
Offences Re Books and Records 


In view of the penalty for the failure 
to keep books in subsection (1) and that 
for the wilful destruction, etc., of records 
in subsection (3), the additional penalty 
in subsection (2) for mere non-compli- 
ance with the requirement that records be 
maintained indefinitely, unless the speci- 


fic approval of the Minister is obtained 
(section 96(3) ), seems unnecessary and 
harsh. ; 

It is therefore recommended that sub- 
section (2) be amended by the deletion 
of the words “every person who has fail- 
ed to comply with subsection (3) of 
section 96 and”. 

SECTION 101 
Tax Avoidance 

In view of the all-embracing nature of 
this section it might well cover cases of 
a minor nature and to make it mandatory 
(see section 105) to impose a penalty 
of not less thang2 months might bring 
about injustice. Inasmuch as section 80 
(3) in the present Act does not impose 
a minimum penalty, the minimum might 
well be omitted from this section of the 
Bill, thus giving the Court power to re- 
late the penalty to the offense. 


PART VI—TAX EVASION 


SECTION 107 
Tax Evasion 
SUBSECTION (1) 
Artificial Transactions 
It is difficult, if not impossible, to 

conceive of any transaction which “un- 
duly or artificially reduces income” and 
yet is “reasonable in the circumstances”. 
It would seem, therefore, that the Re- 
venue is adequately protected by section 
12, subsection (2), and that subsection 
(1) of this section should be deleted. 


SUBSECTION (2) 


Indirect Payments or Transfers 

Subsection (2) of this section is too 
broad and nebulous and should not be 
retained, for the same reasons as given 
with respect to section 108. 


SECTION 108 
Tax Avoidance 


It is strongly urged that this section 
be deleted in its entirety. 

It has always been a fundamental prin- 
ciple of taxation law that the law itself 
must be clear and that the taxpayer may 
so arrange his affairs as to minimize his 
tax burden so long as he does not con- 
travene the law. If the Government 
wishes to prevent a specific type of trans- 
action considered to be tax evasion, it 
should do so by amending the law and 
not by giving a Government Minister or 
body (such as the Treasury Board) blan- 
ket power to disallow any transaction not 
otherwise ruled out by the law. 

As a wartime measure this section may 
have had some justification but it has 
no place in a peace-time economy. The 
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section as drafted brings within its scope 
transactions of every kind and offers no 
guidance to taxpayers or their advisers 
as to the types of transactions which may 
become subject to scrutiny. Moreover, 
the determination necessarily will be 
made ex post facto, which will be a seri- 
ous deterrent to business and financial 
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planning. The Revenue already has con- 
siderable power under such sections as 
12(2) and 101 to prevent tax evasions, 
and as said above, if any specific type of 
transaction is not within the prohibition 
of the Act the law can readily be amend- 
ed. 


PART VII—INTERPRETATION 


SECTION 109 
Interpretation 


SUBSECTION (1) (b) 


Group Insurance Plans 


If the recommendations in respect of 
sections 5(1)(a) an@ -11(1)(f) are 
accepted, this subsection must be amend- 
ed by the addition of the following: 

““‘approved group insurance plan’ 
means an employees’ group insurance 
plan approved by the Minister in re- 
spect of its constitution and operations 
for the taxation year under considera- 
tion.” 


SUBSECTION (1) (k) 
Exempt Income 


The definition of ‘“‘exempt income” 
contained in this section departs consid- 
erably from its generally accepted mean- 
ing. It is recommended that the defini- 
tion be amended to cover only income 
which is not subject to tax by reason of 
the provisions of Divisions III, IV and 
VII of Part I, having particular regard 
to the recommendations for the rearrange- 
ment of these Divisions. This would 
not only be close to the ordinary meaning 
of the term, but would tie in convenient- 
ly with the rest of the Bill. 


SUBSECTION (1) (/) 
Fiscal Period 


It sometimes becomes highly desirable 
in the course of business to change the 
date of the fiscal year-end. This situa- 
tion often arises where the fiscal years 


of parent companies and subsidiaries do 
not coincide, and there are other cases 
as well. In order to provide a degree of 
flexibility to meet such cases and to avoid 
the necessity of making two changes in 
the length of the fiscal period in some 
instances, it is therefore recommended 
that power be granted to the Minister 
to permit the extension of a fiscal period 
to 18 months. 


SUBSECTION (1) (p) 
Business Loss 


It is thought that the definition of 
“loss” and the treatment of losses for the 
purpose of the carry-over permitted in 
section 26(d) are sufficiently complex to 
warrant them being covered in a separate 
section in the Special Cases portion of 
the Bill (Division VIII, Part I). 

The definition of “loss” as presently 
worded is ambiguous as regards the treat- 
ment of exempt income and it is recom- 
mended that it be changed to read as 
follows: 


“A business loss means a loss incurred 
by a taxpayer in a taxation year in 
respect of a business or property and 
computed mutatis mutandis in the 
same manner as income, excluding, 
however, from such computation 
exempt income.” 


If this definition of “loss” and the re- 
commendations in respect of section 36 
are not accepted some provision should 
be inserted to prevent the loss otherwise 
available for carry-over being reduced as 
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a result of the receipt of dividends from 
foreign subsidiaries in a loss year. While 
such dividends do not constitute exempt 
income (except in those limited cases 
coming within section 28) their receipt 
in a profit year would, in most cases, in- 
volve the payment of little or no tax 
because of the credits available under sec- 
tion 36. Under the Bill in its present 
form where such a dividend is received 
in a loss year, the tax credit under section 
36 would be lost (as there would be no 
taxable income) and the loss available 
for carry-over would be reduced by the 
amount of the dividend and in effect the 
dividend would be taxed in some other 
year (from the profits of which the re- 
duced loss would be deducted) without 
any credit under section 36. Unless the 
credits under section 36 are replaced by 
an appropriate exemption, which would 
constitute an improvement in the Bill, it 
is recommended that where a taxpayer 
has suffered a loss on Canadian business 
operations and is in receipt of dividends 
contemplated by section 36, he be given 
the option to compute the taxes and 
credits on such dividends separately and 
pay the tax arising in respect thereof. 
Where such a course is followed the 
foreign dividends should be excluded in 
computing the loss for that year for the 
purpose of the carry-over. This would 
preserve for the Revenue any marginal 
tax (arising from the tax on the foreign 
dividend exceeding the credit under sec- 
tion 36) and would avoid a nullification 
of the credits presently granted by that 
section where the dividends are received 
in a loss year. 


SUBSECTION (1) (u) (ii) 
Personal and Living Expenses 


If the recommendations in respect of 
sections 5(1)(a) and 11(1)(f) are ac- 
cepted, this subsection must be amended 
accordingly by the insertion of the fol- 


lowing clause immediately after the word 
“insurance” in line 2: 
“(except employers’ contributions un- 
der an approved group insurance 
plan)”. 
SUBSECTION (1) (z) 


Salaries or Wages 


It appears that subsection 2 of sec- 
tion 5, which gives the taxpayer the 
option of treating the salary or wages as 
having been received in the year in which 
they were earned, does not apply to all 
elements of income from an office or 
employment referred to in the first sub- 
section of section 5 by reason of the 
exclusion in this paragraph. 

This apparent restriction does not ap- 
pear reasonable and it is recommended 
that it be amended by inserting the words 
“subsection (1) of” immediately before 
the words “‘section 5” in the first line. 


SUBSECTION (1) (aa) 


Self-contained Domestic Establishment 


Having regard to the recommendation 
in section 25(1)(a) (iii) in regard to 
the definition of “self-contained domestic 
establishment’’ it is recommended that 
the definition in this paragraph be amend- 
ed by the deletion of the phrase “con- 
taining at least two bedrooms’’. 


SUBSECTION (1) (aj) 
Undistributed Income 


It is recommended that a definition of 
“undistributed income” be inserted in the 
Bill. (See recommendation in respect of 
section 9). It is felt that the definition 
in section 94 of the Income War Tax 
Act would be appropriate with two small 
changes. The first of these would con- 
tinue the statutory recognition contained 
in section 20 of the Income War Tax Act 
that deemed dividends are to be deducted 
in determining undistributed income as 
well as actual dividends. The second 
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would slightly alter the period for the 
undistributed income computation by ex- 
cluding the whole of any fiscal periods 
which ended prior to 1st July 1917. 
(The Income War Tax Act was not 
effective for such periods and it is felt 
that the only income which should be 
included in undistributed income is in- 
come earned in fiscal periods to which 
the provisions of the Bill, or its predeces- 
sor, the Income War Tax Act, applied). 


SUBSECTION (6) 


Effective Rate of Tax 


See the recommendation in respect of 
section 34. 





SECTION 110 
References to Income War Tax Act 
It is recommended that the word 
“taxation” be added before the word 
“year” in the third line of subsection (1) 
and in the second line of subsection (2). 


SECTION I11 
Transitional Provisions 


A number of the matters covered in 
Part Vill—Transitional Provisions are 
only covered by reference to specific sec- 
tions of the Income War Tax Act and in 
some cases there is nothing in the Bill 
to indicate the nature of the matters dealt 
with. It is suggested that as many as 
possible of these provisions be spelled 
out in the Bill in sufficient detail that the 
reader will be able to know, at least 
generally, what is referred to: when there 
is no further need for these provisions 
they can then be repealed. It is also 
Suggested that section 111(1) be taken 
out of this Part and placed in Division 
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PART VIII—TRANSITIONAL PROVISIONS 


SUBSECTION (7) 


Extended Meaning of Carrying 
on Business 

This subsection, having to do with the 
meaning of “carrying on business” by a 
non-resident, is out of place in section 
109, which deals with “interpretation”. 
This provision should be placed in Divi- 
sion IV of Part I—Taxable Income Earn- 
ed in Canada by Non-Rresidents. 

The comma after “‘solicits” in the first 
line of paragraph (b) appears to be a 
misprint. 





II of Part I, because it will be effective 
until 1950 (not merely 1948), with at 
least a side note indicating that it refers 
to payments received on or before 27th 
June 1946 on retirement or in respect of 
loss of office. Similarly section 111(2) 
which refers to private company divid- 
ends should be included or referred to 
in Division III of Part I. 

The provisions of section 16 of the 
1947 amending Act re deductions from 
income of certain expenditures in connec- 
tion with mines, oil and gas wells should 
be included in the Bill, not merely re- 
ferred to in section 111(4) and (5). 
Section 111(8) should at least have a rea- 
sonably explanatory side heading and be 
referred to in section 12. 


SECTION 112 


Application of Income War Tax Act 

It is recommended that the provisions 
of sections 19A and 97 of the Act be set 
out in detail in the Bill. 
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FIRST SCHEDULE 
Income Tax Appeal Board 


SECTION 2 


Appointments and Remuneration 

It is questioned whether the salary 
range provided will be sufficiently attrac- 
tive to men of the ability with whom the 
Board should be supplied. In order to 
remedy this deficiency it is therefore re- 
commended : 

1. that consideration be given to in- 

creasing the salary range; and 

2. in any event, that provision be made 

for payment of adequate pensions 
to retiring members of the Board, 
the amount to increase with the 
duration of the member's incum- 
bency. 

The restriction on appointments and 
re-appointments to men under the age of 
65 is also deemed unwise. It would per- 
mit a man of 54 to serve two terms 
whilst a man of 55 would be limited to 
one term. 

It is therefore recommended that in 
place of an age limitation for appoint- 
ments there be substituted a maximum 
age limit for incumbency of office, and 
that members be automatically superan- 
nuated on attaining the age of 75 years. 


SECTION 3 
RULES 


It is hoped that practice and procedure 
before the Board will be informal in 
nature. 


SECTION 4 
HEARINGS 
SUBSECTION 1 
This provision is insufficiently precise, 
as it is open to doubt whether the “other 
members of the Board” referred to in- 
clude or exclude either “the Chairman or 
an assistant chairman” in the first line of 
the subsection. It is therefore recom- 
mended that the wording be clarified. 


SUBSECTION 2 


Conferring equal authority on the 
Chairman and the Board to direct by 
whom an appeal shall be heard might 
conceivably lead to difficulties. It is 
therefore recommended that the subsec- 
tion be amended to read: 

“(2) The Board may direct that an 
appeal or appeals be heard and 
determined . . . . etc.” 

SUBSECTION 3 


For greater certainty it is recommended 
that this subsection be amended to read: 
(3) The members nominated to hear 
and determine an appeal may at 
any stage refer the appeal to the 
Board or make a report to the 
Board after hearing the parties 
and the Board shall then hear 
and determine the appeal or de- 
termine the appeal on the report 
of the said members, as it deems 
meet.” 
SECTION 6(1) 
FEE ON NOTICE OF APPEAL 


It is recommended that for greater 
certainty the word “‘filing” in the second 
line of this subsection be changed to “‘ser- 
vice”, to bring it into accord with section 
5(1). 

SECTION 8(1) 
DISPOSAL OF APPEAL 


In order that an appeal against an 
assessment may be finally disposed of 
without the necessity of instituting a sec- 
ond appeal from a reassessment it is re- 
commended that section 8(1)(c) be 
amended to read: 

“(c) vacating the assessment and re- 
ferring it back to the Minister 
for reconsideration and report, 
and upon receipt of such report 
the Board shall thereupon make 
such assessment as it deems pro- 


per”. 
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SECOND SCHEDULE 


Appeals to The Exchequer Court 
of Canada 


SECTION 1(4) 


SECURITY FOR COSTS 


In this subsection the word “are” in 
the second line should be changed to read 
hy | ll be’. 


SECTION 3(4) 
DISPOSAL OF AN APPEAL 


Consideration should be given as to 
whether the powers of the Exchequer 


Court in respect of the disposal of an 
appeal should not be identical to the 
powers conferred on the Income Tax 
Appeal Board. 


SECTION 6 
RULES OF PRACTICE 


The word “are” in the third line of 
subsection (1) should be “shall be’. 

The word “has” in the first line of 
subsection (2) should be “shall have”. 
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11—Deductions Allowed in Computing Income 
12—Deductions Not Allowed in Computing Income 
13—Chief Business, Office or Employment 


14—Inventories 
16—Indirect Payments 
17—Inadequate Consideration 


18—Lease-Options and Hire-Purchases 
19—Loan to Non-Resident Corporation 


20—Losses in Another Country 
21—Husband and Wife 


22—Transfers to Minors—Trusts—Transfers of Income 


23—Death of a Taxpayer 


25—Married Status and Dependents 


26—Special Deductions 


27—Dividends Received by a Corporation 
28—Dividends from Certain Non-Resident Subsidiaries 
380—Taxable Income Earned in Canada by Non-Residents 
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31—Rates Applicable to Individuals 

34—Payments on Retirement 

35—Rate Applicable To Corporations 

36—Deduction for Foreign Tax on Dividends 

37—Foreign Tax Deduction 

39—Farmers and Fishermen ..............-+s+e+. Vee EWiS ee ets seeds 


42—Rules re Assessment 
43—Omission of Investment Income 
47—Instalment Payments of Tax By Corporations 
50—Interest 
52—Refund of Overpayment 
53—Objections to Assessment 
54—-Appeals to Income Tax Appeal Board 
55—Appeals to the Exchequer Court 
56—Irregularities and Omissions in Assessments 
57—Apportionment Rule 
58—Trustees and Estates 
69—Personal Corporations 
60—Investment Companies 
62—Foreign Business Corporations 
67—Special Contributions by Employers to Superannuation Funds . 
69—Exempt Annuities 
71—Oil and Gas Wells 
72—Exemptions of New Mining Companies 
73—Consolidated Returns 
74—Non-Resident Withholding Tax 
75—Non-Residents—Special Rules 
79—Tax on Obligations Payable in Foreign Currency at a Premium .. 
81—Aggregate Taxable Value 
87—Regulations 
96—Books and Records 
98—Offences—Returns 
100—Offences re Books or Records 
101—Tax Avoidance 
107—Tax Evasion 
108—Tax Avoidance 
109—Interpretation 
110—References to Income War Tax Act 
111—Transitional Provisions 
112—Application of Income War Tax Act 


First ScHEDULE—INCOME TAX APPEAL BOARD 
2—Appointments and Remuneration 


4—Hearings 
6—Fee on Notice of Appeal 
8—Disposal of Appeal 


SEcoND SCHEDULE—APPEALS TO EXCHEQUER COURT OF CANADA 
1—Security for Costs 
8—Disposal of an Appeal 
6—Rules of Practice 





NEWS FROM 
THE INSTITUTES 


BRITISH COLUMBIA 


Messrs. Ismay, Boiston, Dunn and 
Co., Chartered Accountants, 305-7 
Pemberton Building, Victoria, B.C., 
announce that they have taken over the 
practice of Mr. L. A. Grogan, C.A., 
614-615 Scollard Building, Victoria, 
B.C., who is retiring from active prac- 
tice. 


Mr. Arthur Maitland Lipman, Charter- 
ed Accountant, announces removal of his 
office to 528 Rogers Building, 470 Gran- 
ville Street, Vancouver, British Columbia. 


ONTARIO 
Ottawa Chartered Accountants Club 


The March meeting of the Chartered 
Accountants’ Club of Ottawa was ad- 
dressed by Mr. D. B. Mansur, President 
of Central Mortgage and Housing Cor- 
poration. He gave a most informative 
address on the very many financial and 
rental problems that face the Central 
Mortgage and Housing Corporation dur- 
ing this present lack of housing accom- 
modation. 


QUEBEC 
Quebec City Committee 


During the course of November and 
December last the local committee held 
two dinner-lectures for the benefit of its 
members. 


Lt.-Col. Georges Shink, K.C., Comp- 
troller of Revenue for the Province of 
Quebec gave a most interesting and com- 
prehensive talk on the Quebec Corpora- 
tion Tax Act. He traced the history of 


this tax back to 1882 when a decisive 
judgment of the Privy Council recog- 
nized the right to tax corporations doing 
business in the province. 

Mr. Donat Demers, Notary Public, 
Special Revenue Officer, dealt with the 
Quebec Succession Duties Act. Mr. 
Demers pointed out that the Quebec Act 
could be traced back to 1892 and that 
up to 1941 this taxation field was re- 
served exclusively to the provinces. Mr. 
Demers believes that notaries and ac- 
countants are to-day natural partners 
when it comes to the settling of estates 
of any importance. 


Semi-Annual Meeting of Dominion 
Executive 


On March 30th last, acting upon the 
invitation of Mr. A.-Emile Beauvais, 
president of Quebec Institute and mem- 
ber of the local committee, the Execu- 
tive Committee of the Dominion Asso- 
ciation held their semi-annual meeting 
for the first time in Quebec City. Mem- 
bers attending the meeting were:— 


Mr. Thos. H. Moffet, president (Sas- 
katchewan), Mr. E. J. Howson, 1st vice- 
president (Ontario), Mr. W. A. Mor- 
rell, 2nd vice-president (P.E.I., Nova 
Scotia and New Brunswick), Mr. K. J. 
Morrison, 1st regional representative 
(Alberta), Mr. A. E. Beauvais, 2nd 
regional representative (President of 
Quebec Institute), Mr. Richard C. Field, 
immediate past president (British Colum- 
bia), Mr. R. F. Bruce Taylor, chair- 
man editorial committee (Ontario), Mr. 
W. G. H. Jephcott, treasurer (Quebec 
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and Ontario), Mr. C. L. King, secre- 
tary (Alberta and Ontario). 

The Quebec Committee entertained the 
visitors at cocktails and dinner given 
at the Chateau Frontenac. Mr. John 
O'Neill, president of the local commit- 
tee welcomed the visitors. Mr. Moffet 
in his remarks stressed the importance 
of the accounting profession and men- 
tioned that the responsibility of the audi- 
tor is not restricted to his client but ex- 
tends as well to the community taken as 
a whole. Messrs. Beauvais, Jephcott, 
King and Paul Bruneau, local member, 
also addressed the gathering. 

Mr. O'Neill introduced the students 
who had been successful at the recent 
examinations held at l’Ecole de Com- 
merce; They were: — Messrs. Michel 
Motard, Jules Lavoie, Benoit Gagnon, 
Pierre Fortier, Robert DeCoster, Jules 
Belanger. 

The annual meeting of the Quebec 
Committee will take place on June 14th 
next at the Manoir St. Castin at Lake 
Beauport. All members are requested 
to attend. 


D. Binny Robertson, C.A., sole sur- 
viving partner of the late firm of Mac- 
intosh, Robertson & Paterson, Charter- 
ed Accountaants, Montreal, announces 
his retirement from the practice of his 
profession. His firm was founded by 
the late James Court in 1835 and was 
better known in later years as Macin- 
tosh & Hyde. On the death of the 
senior partner, Mr. George Hyde, in 
1916, the firm name was changed to 
Macintosh, Cole & Robertson and in 
1935 it became known as Macintosh, 
Robertson & Paterson following the 
death of Mr. A. W. Cole. As from Ist 
December 1946 the business of Macin- 
tosh, Robertson & Paterson was merged 
with that of Riddell, Stead, Graham & 
Hutchison, Montreal. 
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SASKATCHEWAN 
Regina Chartered Accountants Club 


At the March meeting of the Regina 
Chartered Accountants’ Club, certifi- 
cates were presented to the recent suc- 
cessful candidates for the C.A. degree 
by the Dominion President, Mr. F. H. 
Moffet, F.C.A. Certificates were pre- 
sented to the following new members: 


S. W. Andrew L. E. Mann 
W. Atkinson R. E. Oliver 
V. R. Cates J. A. Peters 
C. E. Chase, W. T. Read 
W. E. Cockburn’ T. H. Shepherd 


In presenting the certificates, Mr. 
Moffet spoke briefly outlining the re- 
sponsibilities of the members of the 
profession and to the public, stressing 
in particular the need for ethics in 
the highest sense. Speaking of the 
forthcoming Dominion convention 
which is being held in Regina this sum- 
mer, Mr. Moffet asked for the assist- 
ance and co-operation of all to ensure 
a real welcome to the visitors and a 
successful convention. 


Louis Jacobs Speaks on Municipal 
Auditing 


Mr. Louis Jacobs, F.C.A., Director 
of Municipal Auditing and Accounting 
for the Province of Saskatchewan, 
guest speaker at the March luncheon 
of the Regina Chartered Accountants’ 
Club, spoke at length on the subject 
of Municipal Auditing. 

Mr. Jacobs emphasized that the 
checking of cash should be scrutinized 
with as much care as ever because of 
a greater tendency towards defalcations 
in the aftermath of war. 

He emphasized the need for municipal 
auditors always to be on guard respecting 
the legality of expenditures, pointing out 
the necessity of legal authority for the 
payment of grants and of referring ex- 
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penditures to the burgesses where such 
reference was required. 


Mr. Jacobs dealt at length with the 
responsibility of collecting 1938 seed 
grain accounts. As the Government 
no longer shares in any losses of these 
accounts some of them will have to be 
written off as uncollectible, but before 
doing so proper enquiry as to whether 
or not they are realizable should be made. 


The speaker also pointed out that, 
because of adjustments through cancel- 
lation of seed grain indebtedness and 
also because of the high percentage of 
tax collections and other receivables, it 
was necessary to adjust reserves set up 
in previous years by writing off a por- 
tion to surplus since they are no longer 
needed in the proportions established. 


The verification of receivables, Mr. 
Jacobs said, is more than ever import- 
ant in connection with seed grain ad- 
vances where it is not compulsory to 
send out verification notices. Auditors 
should send out notices each year in re- 
spect of 1938 and subsequent advances, 
and there should also be some degree of 


315 


verification of payments made on seed 
grain advances wholly cancelled. No 
verification of 1935, 1936 and 1937 seed 
grain advances was ever made and since 
the balances of these accounts are now 
cancelled any unrecorded collections 
would be completely forgotten. 

Mr. Jacobs stressed the importance 
of the auditor acting as financial ad- 
viser to municipal councils. This is 
more necessary than ever before be- 
cause of the prosperous position of 
many municipalities which usually 
tends to expenditures beyond the an- 
nual levies. Financing on current 
deficits may be permissible in certain 
cases because of heavy accumulated 
surpluses, but it is a dangerous tend- 
ency if councils do not realize the 
necessity of maintaining a measure of 
solvency equal to at least one year’s 
general levy. He was of the opinion 
that there is also a responsibility on 
the auditor to see that provision is 
made for the replacement of power 
equipment either by establishing cash 
reserve funds or setting aside certain 
liquid assets. 


OBITUARIES 


The Late A. W. Knowles 


The Institute of Chartered Account- 
ants of Quebec announces with deep 
regret the death of Arthur Westman 
Knowles on March 25th, 1948. 

Born at Longueuil, Quebec, on Sep- 
tember 16, 1892, and educated in local 
schools, Mr. Knowles was a partner 
of the firm of Stevenson, Walker, 
Knowles & Co., having been associated 
with this firm and its predecessors for 
thirty-five years. He was a life mem- 
ber of the Montreal Amateur Athletic 
Association, a charter member and past 
president of the Optimist Club of Mont- 
real, a director of the Province of 


Quebec Society for Crippled Children 
and a past member of the Montreal 
Council of Services Club. He was also 
a former alderman at the City of St. 
Lambert and belonged to several Ath- 
letic Clubs on the South Shore. 


Mr. Knowles served on the Council 
of the Institute during the years 1930 
to 1932, and took a keen interest in 
the affairs of the Institute. Well 
known and respected in the profession, 
he will be greatly missed by his asso- 
ciates and fellow members. 


To his widow and family, the mem- 
bers extend sincere sympathy. 
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The Late W. R. Morris 


The Institute of Chartered Account- 
ants of Ontario announces with regret 
the passing of Wilfrid Radenhurst 
Morris, F.C.A., a past president of the 
Ontario Institute. 

Mr. Morris was born at Perth, On- 
tario, in 1865, and received his early 
education in Montreal. He passed the 
final examinations of the Ontario In- 
stitute in 1903 and in 1905 moved from 
Windsor to Peterborough where he 
carried on business until his retire- 
ment in 1946. First elected to the 
Council of the Institute in 1908 Mr. 
Morris served continuously on Council 
until 1919, and was made a Fellow 
in 1915. He was President of the 
Institute for the year 1918-1919. 

For more than 30 years Mr. Morris 
was in partnership with Mr. D. J. 
Lawrie of Peterborough, the firm be- 
coming widely known and respected 
throughout central Ontario. 

During the first World War Mr. 
Morris was zealous in community 
efforts for raising funds for war pur- 
poses. He was a charter member of 
the Peterborough Rotary club and was 
elected president in 1928. He was 
also actively interested in the Boy 
Scouts Association, was a _ leading 
Mason, a member of the Peterborough 
Golf & Country Club, and secretary 
of the local branch of the Navy League. 

His only son, Lieut. F. W. Morris 
was killed in action on the Somme in 
1916. 

To his widow the Institute extends 
its sincere.sympathy. 
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The Late J. E. Paradis 


The Institute of Chartered Accountants 
of Quebec announces with deep regret 
the death of J. Ernest Paradis on Febru- 
ary 22nd, 1948. 

Born on October 22nd, 1893, Mr. 
Paradis was educated at Levis College in 
Levis, Quebec. He entered the employ 
of Edward C. Baker, Kerrin & Company 
in 1922 and was admitted a partner of 
the firm in 1931. 

Mr. Paradis’ death is a great loss to 
the profession and to his many friends 
and associates. 

The members of the Institute extend 
their sincere sympathy to his widow and 
family. 


The Late Walter J. Weston 


The Institute of Chartered Account- 
ants of Saskatchewan regrets to an- 
nounce the recent passing of Walter 
J. Weston, C.A. Mr. Weston was born 
in Hillsboro, N.D., in 1883, and moved 
to Saskatoon in 1911. He was admitted 
to the Saskatchewan Institute in June, 
1921, and conducted an accounting prac- 
tice in Saskatoon from the date of his 
admission until his death. He was a past 
president of the Saskatchewan Institute. 

Mr. Weston was a horticulturist of 
note and an authority on gladioli. He 
was a great supporter of the Y.M.C.A. 
and for many years was Master of 
Ceremonies of the Annual “Y”’ Circus. 
Mr. Weston was a member of the Vic- 
tory Masonic Lodge No. 144. He is 
survived by his widow in Saskatoon, 
and one brother, Thomas, in South 
Dakota. To them the Institute extends 
sincere sympathy. 





New Foreign Exchange Regulations 
On Professional Services 


TTENTION is drawn to the fol- 

lowing reproduction of Section 32 
of the Foreign Exchange Control Act 
and Regulations 60, 61 and 62 as 
amended by Order-in-Council P.C. 
1909, dated April 29, 1948. 


It should be noted that all amounts 
due from residents of the United States 
dollar area for professional services 
performed by residents of Canada 
should ordinarily be billed with the 
stipulation that payment must be re- 
ceived in United States dollars. This 
does not change the past Regulations 
in principle except to remove an ex- 
emption previously given to “occasion- 
al professional services performed in 
Canada or Newfoundland”. 


Section 32 of the Foreign 


Exchange Control Act. 


$2. (1) No resident shall, except in ac. 
cordance with a permit, perform 
or agree to perform, in Canada 
or elsewhere, for a non-resident 
any services of a kind ordinarily 
performed for remuneration 
otherwise than on terms that 
provide for payment within six 
months of not less than the fair 
value thereof in a currency de- 
signated by regulation as accept- 
able for such a transaction. 


This section shall not apply to 
any personal services performed 
in Canada for the comfort or 
convenience of a non-resident 
tourist or temporary visitor to 
Canada, nor, unless otherwise 
provided by regulation, to pro- 
fessional services rendered in 
Canada for a non-resident. 


Regulations 


60. (1) Section thirty-two of the Act 
shall not apply to any personal 
services performed in Canada or 
Newfoundland for the comfort or 
convenience of a non-resident 
tourist or temporary visitor to 
Canada or Newfoundland. 

(2) Notwithstanding subsection two 
of section thirty-two of the Act, 
a resident shall not except in 
accordance with a permit, per- 
form or agree to perform in 
Canada for a non-resident any 
professional services of a kind 
ordinarily performed for remun- 
eration otherwise than on terms 
that provide for payment within 
six months of not less than the 
fair value thereof in a currency 
designated by section sixty-one 
or sixty-two as acceptable: by a 
resident in payment for services 
performed or agreed to be per- 
formed for a non-resident. 
Subject to section sixty-two, 
there is hereby designated as the 
currency acceptable, pursuant to 
section thirty-two of the Act, in 
payment for services performed 
or agreed to be performed by a 
resident for a resident of a 
United States dollar area coun- 
try, 

United States dollars; 

a convertible foreign currency; 

or 

(c) where payment is made by, or 

from a deposit account with a 

bank in Canada of, a resident 

of a United States dollar area 
country, Canadian currency in 
the following cases: 

(i) Services having a value not 


(a) 
(b) 
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(2) Subject to 
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exceeding one hundred dol- 
lars; 

Services performed in Can- 
ada or Newfoundland by a 
common casrier for a non- 
resident tourist to Canada or 
Newfoundland, excluding ser- 
vices for which payment has 
been or is to be made by a 
non-resident common carrier 
or transportation agency; 


Services for which payment 
is obtained by a resident 
by deduction from a payment 
in Canadian currency due to 
the non-resident from a resi- 
dent and collected by the 
first mentioned resident for 
or on behalf of the non-resi- 
dent; and 


Services for which payment 

is made by a cheque drawn 

on 

A. an account of a resident 
of a United States dollar 
area country for the 
operation of which an NS 
permit has been granted 
under section seventy- 
seven; 


or 


. an account maintained 
with a bank in Canada 
by a non-resident-owned 
investment corporation 
which has established its 
status as that of a resi- 
dent of a United States 
dollar area country pur- 
suant to paragraph (h) 
of section three. 

section sixty-two, 

there is hereby designated as 

the currency acceptable in pay- 
ment for services performed or 

agreed to be performed by a 

resident for a resident of a ster- 

ilng area country, 


(a) United States dollars; 


(b) 
(c) 


a convertible foreign currency; 
sterling; 


(d) a sterling area curreney; or 


(e) 


where payment is made from a 
deposit account with a bank in 
Canada of a resident of a ster- 
ling area or special arrangement 
country, Canadian currency. 


Subject to section sixty-two, 
there is hereby designated as 
the currency acceptable in pay- 
ment for services performed or 
agreed to be performed by a resi- 
dent for a resident of a special 
arrangement country, 


United States dollars; 


a convertible foreign currency; 
or 


where payment is made from a 
deposit account with a bank in 
Canada of a resident of a special 
arrangement or sterling area 
country, Canadian currency. 


A resident may accept payment 
in Canadian currency made by 
another resident, for or on be- 
half of a non-resident, for ser- 
vices performed or agreed to be 
performed for the non-resident. 


Where a resident, for or on 
behalf of a non-resident, pays or 
agrees to pay another resident 
for services performed or to be 
performed for the non-resident, 
the resident making or agreeing 
to make the payment shall not 
procure or accept from the non- 
resident payment of the amount 
so paid or agreed to be paid 
by the resident, otherwise than 
in a currency which, but for 
subsection one, would be accept- 
able under section sixty-one by 
the resident performing or agree- 
ing to perform the services. 
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Income Tax Case Law, Judicial Inter- 
pretation of the British Income Tax 
Acts, by A. Farnsworth, Ph.D., LL.M. 
Published by Stevens & Sons Ltd., Lon- 
don, England. 169 pages plus tables 
and index. 


Notwithstanding the considerable 
differences between the Canadian and 
British income tax statutes, Canadian 
Courts, in their search for the meaning 
of words and phrases in the Canadian 
Act, have had frequent recourse to de- 
cisions on the interpretation of similar 
language in the British Act. Thus a 
familiarity with British income tax law 
as developed by the Courts is essential 
to those who desire a deeper under- 
standing of the underlying principles 
of the Canadian Act, many of which 
derive in some degree from the British 
Act of 1842 and its numerous progeny. 

In this déscursus, Mr. Farnsworth 
presents, concisely but comprehensively, 
the results of the judicial interpretation 
of the stark words of the British In- 
come Tax Acts. He succeeds in show- 
ing how during the century and more 
of income taxation in Great Britain 
the Courts have, as he says, “put life, 
and more, into the bare bones of the 
statutes”. 

Many of the topics considered will 
strike a responsive chord in the minds 
of Canadian readers. Mr. Farnsworth 
deals with the meaning of such con- 
cepts as residence, capital expenditure, 
moneys wholly and exclusively expend- 
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ed for the purposes of a trade and carry- 
ing on a trade, all of which have coun- 
terparts in the Canadian Act. In re- 
spect of all of these the Canadian 
Courts have borrowed heavily from the 
case law of Great Britain. There are, 
of course, a great many other matters 
covered which are either not applic- 
able under our statute or have not as 
yet invited the attention of our Courts. 
For example the Canadian Act, unlike 
the British, does not limit appeals to 
questions of law as distinct from ques- 
tions of fact, nor have we been faced 
here with questions involving the 
domicil of companies with reference 
to income tax. Yet, notwithstanding, 
the whole of this book is worth the 
Canadian reader’s attention; there is 
much food for thought within its cov- 
ers. 


While the author refers not at all 
to the Canadian Act or cases, he deals 
fully with the approach of the United 
States Courts to many basic problems 
arising under the American as well as 
under the British statutes. On perhaps 
the most basic of all income tax ques- 
tions, namely the concept of income, it 
is noteworthy that the American view 
has diverged from the British. Thus 
in Great Britain a profit made on the 
isolated sale of'a capital asset has never 
been held to be subject to tax, whereas 
the United States Supreme Court has 
held that such a profit was chargeable 
as “income”. At a time when our own 
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income tax statute is being revised and 
the existing detailed definition of “in- 
come” being replaced (as is now pro- 
posed) by a charge on income gener- 
ally, the reason for this basic diverg- 
ence in the British and American con- 
cepts of “income” is of more than 
academic interest. 

The narrower British view derives 
from the scheme of the British Acts 
which levy taxes not on “income” as 
such but by reference to certain sched- 
uled sources of income, most signifi- 
cant of which is the charge on profits 
or gains from trade, whilst the wider 
United States attitude flows from the 
general language of the XVIth Con- 
stitutional Amendment empowering 
Congress “to lay and collect taxes on 
income from whatever sources de- 
rived.” Having regard to the cardinal 
rule of construction of taxing statutes, 
viz., that the subject-matter of tax 
must be clearly within the four corners 
of the Act, it follows that so-called 
capital gains are free of tax in Great 
Britain not because they are not “in- 
come” but because they do not come 
within the schedular classification of 
sources of profit or gain; in particular a 
profit on an isolated sale is not a profit 
from trade, and there is no other clas- 


The Canadian Chartered Accountant, May 1948 


sification in the British Act under 
which it could be brought. 

It would appear, therefore, that the 
word “income” solus may be wide 
enough to cover profits or gains made 
on isolated sales, and, perhaps, so-called 
capital gains arising in other ways. The 
proposed new Income Tax Act for Can- 
ada declares (section 3 of the Bill) 
that “the income of a taxpayer... is 
his income for the year from all sources 
... and, without restricting the general- 
ity of the foregoing, includes income 
from (a) businesses, (b) property, and 
(c) offices or employments.” While it 
is true that income from businesses and 
property is to be determined in accord- 
ance with generally accepted accounting 
principles and there is a further defini- 
tion of income from offices or employ- 
ments, note that these specified sources 
of income are not the primary bases of 
taxation, as in the British Acts, but mere 
applications of the general charge on 
“income” generally. Indeed the Cana- 
dian provision is remarkably like that in 
the X'VIth Constitutional Amendment. 
It may well be, therefore, that if the 
present definition is carried through Par- 
liament, a tax on capital gains may be 
imposed without further recourse to the 
Legislature. MP. 
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LEGAL DECISIONS 


SNELL v. HAYWOOD ET AL. 


(Alberta Supreme Court, Appellate Division, Frank Ford, O’Connor, W. A. MacDonald 
and Parlee, JJ.A., April 18, 1947) 


Disclosure of information obtained under Act—Prosecution for offence—Right to 
hearing in camera—Right to restrain disclosure in open Court. 


—" taxpayers were charged 
before a Magistrate under Part XV, 
Criminal Code, with offences under sec. 
80 of the Income War Tax Act relating 
to false statements in income tax returns 
and like offences. The accused persons 
applied to the Magistrate to hear the 
charges in camera, relying on sec. 81 of 
the Income War Tax Act: 
“81(1). No person employed in the 
service of His Majesty shall commun- 
icate or allow to be communicated to 
any person not legally entitled thereto, 
any information obtained under the 
provisions of this Act, or allow any 
such person access to any written state- 
ment furnished under the provisions 
of this Act.” 


The Magistrate dismissed the applica- 
tion, saying that there was no justifica- 
tion for any departure from the general 
tule of publicity. 

Application was then made to a Judge 
of the Supreme Court for an order to 
prohibit the Magistrate from hearing the 
charges in open Court and for an order 
of mandamus to require him to hold the 
hearing in camera, or, alternatively, to 
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require him to exercise his discretion in 
the matter. 

In dismissing the application Clinton 
J. Ford, J. said that he had no power 
to interfere by order of prohibition or 
mandamus with the exercise by the 
Magistrate of his discretion whether the 
hearings should be held openly or in 
camera. 

Action was then brought in the Su- 
preme Court for an injunction to restrain 
the witnesses from the Income Tax Di- 
vision from communicating to anyone 
not legally entitled thereto information 
obtained under the provisions of the In- 
come War Tax Act. 

J. Boyd McBride J. granted an inter- 
locutory injunction on the ground that 
the right conferred by sec. 81 of the 
Income War Tax Act was a substantive 
right and applied to judicial proceedings 
as well as in the administrative field. 

Subsequently this interlocutory injunc- 
tion was dissolved by the Chief Justice 
of the Trial Division, and the action for 
the injunction was dismissed. On ap- 
peal to the Appellate Division: 


HELD: 


An injunction should not be granted. 
The ordinary procedure under Part 
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XV, Crim. Code, applies to the hearing 
of these charges, and sec. 645(3), Crim. 
Code, does not give any power of exclu- 
sion of the general pubilc from a court 
room other than that possessed at com- 
mon law, nor is there anything in the 
Income War Tax Act which gives any 
such power on the trial of a charge for 
a violation of the Act. Indeed the fact 
that specific provision is made by sec. 68 
of the said Act for the hearing of pro- 
ceedings in camera in the Exchequer 
Court indicates that it was not intended 
to give any such power in the hearing 
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of charges for violations under the Crim. 
Code. 

As to the common law power of ex- 
clusion the principle is that unless strict- 
ly necessary for the attainment of justice 
there can be no power in a Court to hear 
in camera. In other words, before the 
public can be excluded the presiding of- 
ficer must be satisfied that by nothing 
short of exclusion of the public can jus- 
tice be done. The hearing in question 
does not come within any exception to 
this rule. 

Appeal dismissed. 


DEPARTMENTAL DIRECTIVES 


DIRECTIVE NO. 175 
From the Deputy Minister (Taxation) 
April 5, 1948 
Assessments—Returns by Corporations 


It appears that some District Offices 


are not insisting on certain corpora- 
tions filing T-2 Returns and T-2 Ques- 
tionnaires because, being inactive or 
for some other reason, such corpora- 
tions would appear to be non-assess- 
able. 

Starting with fiscal periods ended 
in 1947, the required returns must be 
secured from all corporations on the 
tax roll of each District Office. Where 
necessary, a formal notice or demand 
in writing, under section 33(2), 
should be sent to corporations failing 
to file T-2 Returns and T-2 Question- 


naires. 
DIRECTIVE NO. 179 
From the Deputy Minister (Taxation) 


April 10, 1948 


Assessments—Provincial Corporation 
Income Tax—Allocation of Income 
of Insurance Corporations 


To clarify the application of Rule 4(a) 


of the First Schedule of the Provincial 
Corporation Income Tax Acts admin- 
istered by this Division, insurance cor- 
porations are considered as falling in- 
to one of the following classes— 


(a) Corporations resident in Canada 
and registered only in one or 
more of the nine provinces of 
Canada; 

Corporations resident in Can- 

ada and registered in one or 

more of the nine provinces of 

Canada and also registered out- 

side of such provinces; 

(c) Corporations resident outside of 
Canada but deemed to be car- 
trying on business in Canada for 
the purpose of the Income War 
Tax Act, and registered in one 
or more of the nine Provinces 
of Canada. 


The allocation of the income of an 
insurance corporation, under the above- 
mentioned Rule 4(a), is to be governed 
by the following:— 


(b) 


1. In the case of an insurance cor- 
poration coming under class (a) 
or (b) above: “income of the 
corporation”, as referred to in 
Rule 4(a), is to be interpreted as 

















the total income of such corpora- 
tion. 

In the case of an insurance cor- 
poration coming under class (c) 
above: “income of the corpora- 
tion”, as referred to in Rule 4(a),* 
is to be interpreted as income of 
the corporation in Canada. 

An imsurance corporation of 
class (a) or (b) above shall be 
deemed to have a permanent es- 
tablishment in every province or 
other jurisdiction in which it 
is registered. 

An insurance corporation of 
class (c) above shall be deemed 
to have a permanent establish- 
ment only in the provinces in 
which it is registered. 

‘Net premiums received by the 
corporation”, as referred to in 
Rule 4(a), in the case of both 
life insurance corporations and 
other insurance corporations, is 
to be interpreted as meaning net 
premiums as defined in Rule 
4(a), after deducting therefrom 
the amount of premiums on re- 
insurance ceded in the case of 
life insurance corporations, and 
on licensed reinsurance ceded in 
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the case of other than life in- 
surance corporations. 


The income of an insurance cor- 
poration resident in Canada or 
deemed to be carrying on busi- 
ness in Canada shall be allocat- 
ed among the provinces and 
other jurisdictions on the basis 
of net premium income by prov- 
inces and other jurisdictions as 
reported to the Department of 
Insurance of the Dominion of 
Canada, or in the case of cor- 
porations incorporated in a prov- 
ince, as reported to the Insurance 
Department of such province. 


In the case of an insurance cor- 
poration reporting net premiums 
from a province or provinces in 
which the corporation is not 
registered, Columns 10(1), 10(2) 
and 10(3) of Item 10 of Form 
TP2-1947 will be completed in 
full. The words “not register- 
ed” are to be inserted after the 
names of the applicable prov- 
inces, and the data in Columns 
10(1), 10(2) and 10(3) relative 
to such provinces will not be 
transferred to the tax calculation 
columns in Item 11. 


*Rule 4(a) of the First Schedule of the uniform Provincial Corporation Tax 
Act reads as follows: 












“4(a) Notwithstanding anything contained in rule 3, the income to be 
attributed to the operations in [the Province] of an insurance corporation 
shall be an amount that is in the same ratio to the income of the corpora- 
tion as the aggregate of the net premiums received by the corporation in 
respect of insurance on property situate in [the Province] and the net 
premiums received by the corporation from persons resident in [the Prov- 
ince] in respect of insurance other than on property is to the total net 
premiums received by the corporation; and for the purposes of this para- 
graph the expression ‘net premiums received by the corporation’ means in 
the case of a company transacting life insurance, the gross premiums received 
by the company other than the consideration received for annuities, less 
premiums returned and less the cash value of the dividends paid or credited 
to policyholders and, in the case of any other company, the gross premiums 
received or receivable by the company or paid or payable by the insured less 
dividends to policyholders and the rebates and return premiums paid on the 
cancellation of policies.”—ED. 








Students’ Department 


J. E. SMYTH, C.A., EDITOR 


Notes and Comments 


Wt PRESENT below an arrangement of items on the so-called “asset” side of a 
balance sheet to end all arrangements of assets on balance sheets. In 
doing so we are aware that we may make no friends but that at least it may provide 
a means of provoking our enemies. 


Assets: 
Cash on hand and in bank 
Bills receivable 
Accounts receivable 


Less reserve for bad debts 
Dominion of Canada bonds (market value $—) 


Unexpired costs: costs not yet 
subjected to the test of realization: 
Merchandise inventories 
Prepaid expenses (insurance and taxes) 
Plant and equipment 
Less reserve for depreciation 


Organization expenses 
Patents and copyrights 


Now the great virtue of this form is that it sets out the valuation problem for 
what it is. The reader of such a balance sheet will be less likely to suppose that 
the total for net worth on the other side is the price at which the business could 
find a purchaser who would take it lock, stock, and barrel. 

A possible disadvantage lies in the fact that the working capital position is not 
as readily seen at a glance; but even this could ultimately prove a virtue if it provided 





Students’ Department 325 


added incentive for separate statements of changes in working capital and source 
and disposition of funds. 


ene WE do not represent the quotation which follows necessarily to 

favour a classification of assets exactly like that above, nevertheless we think 
it does have within it much of the same approach. The quotation is from “Financial 
Accounting” by G. O. May, at page 242. 


“It used to be said that assets were carried in the balance skeet at their value, 
but that the criterion was their value to a going concern . . . This is not, today, 
an accurate statement, and it is doubtful whether it was ever significant, even 
when true. At best it meant that the balance sheet reflected and added together 
values that were values only so long as no attempt was made to realize them all 
as separate items at the same time. The modern view is that assets reflect (a) 
costs, the usefulness of which is indefinite; (b) the part of costs of limited 
usefulness that may upon an allocation between the past and the future fairly 
be attributed to the future; and (c) cash, and values received in the course of 
business transactions and stated at their fair cash equivalent. 


“The significant classification of assets suggested by these considerations is 
one between those which are necessary to the maintenance of the earning 
capacity of the enterprise, and those which are not thus essential. The value 
of the first group of assets is collective, not individual. 

“The standard classification of current assets and liabilities has no great 
significance, especially if inventories are carried on such bases as last in, first 
out on the theory that the investment in them is as permanent as that in plant. 
The balance sheet classifications of today are too largely based on conditions and 
needs that either have ceased to exist or are no longer of major importance. 
However, established usage and acquired familiarity are considerations not lightly 
to be disregarded.” 

* * * * 
Correspondence 
Toronto, Ontario. 
Dear Sir, 

I notice your remarks in the October Students’ Department in regard to the 
presentation on a consolidated balance sheet of shares held by a subsidiary in its 
parent company, and have not seen any comments in reply in the subsequent 
editions. 

You are suggesting that the amount of shares owned by a subsidiary company 
should be eliminated in the consolidated balance sheet by deducting their original 
issue price from share capital. Just at the moment I am not making any suggestion 
as to how the asset should be treated but I feel certain that on further examination 
you will find that your suggestion for deducting this amount from share capital is 
not feasible. That would involve an alteration of the outstanding share capital 
belonging to the parent company and this, of course, can only be effected by supple- 
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mentary letters patent. Just where this leaves the question which you raise is 
another matter entirely on which I have no wish to comment at the present time. 
Yours very truly, 
AN UNHAPPY READER. 


Editor's reply: 

It seems to us that the situation discussed in the October Department raises the 
question whether the purchase of a parent company’s shares by a subsidiary could 
not conceivably be used, if a company were so disposed, as a means of evading 
the law that a limited company cannot traffic in its own shares so as to reduce its 
outstanding capital. 

We did not intend to suggest that the share capital account of the parent 


company should actually be debited, but rather that an amount should be eliminated 
in the working sheets from which the consolidated statement is prepared. For that 


matter, the elimination might well be disclosed as a deduction from share capital 
right on the face of the consolidated balance sheet in a manner analogous to the 
deduction of a deficit from share capital (and which latter treatment no one would 
seriously suggest required supplementary letters patent). 

Our argument is that, if anything, it is the transaction itself, and not the mere 
recording of it which would require the approval of shareholders and the Secretary 


of State by by-law and supplementary letters patent respectively. Our contention 
is that there has been im effect a reduction of stated capital whether or not it is 
recorded on the accounts. 


Try This One 

Some readers will recognize the old teaser below as an illustration in one of 
our accounting texts and they will no doubt succeed in solving it by looking up 
the answer: 

A and B have bought a boat for $8,000, A contributing $5,000 and B 
$3,000; profits in the enterprise to be shared in proportion to capital contribu- 
tions. It is now proposed that C shall buy from A and B a one-third interest . 
for $4,000 the money paid being so distributed between A and B that each 
of the three partners will have a one-third interest. What amounts do A and B 
receive, respectively ? 

We present the answer below printed upside down with the result that of two 
people reading this magazine from opposite sides one will know the problem but 
not the solution while the other will be aware of the solution without knowing 
what the problem is. 


‘ansst 3xau Ayam ureydxe few am ‘urezdwoo 
ajdood y8noue yy ‘OOS$ G ‘O0S‘E$ PAIaD07 pmnoys VW 





Students’ Department 


Problems and Solutions 


Solutions presented in this section are prepared by practising members of the 
several provincial Institutes and represent the personal views and opinions of those 
members. They are designed not as models for submission to the examiner but rather 
as such discussion and explanation of the problem as will make its study of benefit 
to the student. Discussion of solutions presented is cordially invited. 


Problem I. 
INTERMEDIATE EXAMINATION, DECEMBER 1947 
Accounting I, Question $3 (25 marks) 


The following are the balance sheets of two companies in the same line of business: 


A. COMPANY LIMITED 
Liabilities 
$ 97,000 Accounts payable 
Accounts receivable .... 313,000 Bank loan 
Inventories 212,000 
Land and buildings .... $750,000 Capital Stock—6000 shares 


Less: Reserve for de- Surplus 
preciation 281,250 468,750 Net profit for the year 


Plant and equipment 550,000 
Less: Reserve for de- 
preciation 


Office furniture 
Less: Reserve for de- 
preciation 2,250 


500,000 


$1,855,500 $1,855,500 


B. COMPANY LIMITED 
Liabilities 

Accounts payable 

Reserve for bad debts 

Reserve for depreciation—plant 
Plant and Equipment 475,000 and equipment 
Office furniture 12,600 Reserve for depreciation—office 
Investment—Government bonds 50,000 furniture 

Capital Stock 3000 shares 

Surplus 

Net profit for the year 


$ 723,400 
Sales for the year to balance sheet date were as follows: 


A. Company Limited $1,825,000 
B. Company Limited 837,000 
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Comment upon the apparent relative financial strength of the two corporations 
whose balance sheets are given above. 


Solution 
A. Company Limited and B. Company Limited 


Comparative Balance Sheets 
ASSETS A. Co. B. Co. Liabilities A. Co. B. Co. 
Current Assets Current Liabilities 
97,000 48,000 Accounts Payable 317,000 
Accounts Receivable— 140,000 
313,000 74,000 
Inventori 212,000 59,000 457,000 


622,000 181,000 5% Bonds 500,000 


Investments—Government Net Worth 
50,000 Capital Stock 600,000 
Surplus 136,000 
Pixed Assets Net profit for the year 162,500 


Land and Buildings— 
898,500 


TOTAL LIABILITIES 
TOTAL ASSETS ....1,855,500 497,400 AND CAPITAL 1,855,500 497,400 


From comparison of the foregoing balance sheets and the following analysis it 
appears that B. Co. Ltd. is the stronger financially. 


1. Working Capital 
A. Co. Ltd. B. Co. Ltd. 


Amount % Amount % 
$ 97,000 15.6% $ 48,000 26.5% 
Accounts receivable 313,000 50.3% 74,000 40.9% 
Inventories 212,000 34.1% 59,000 32.6% 
622,000 100% 181,000 100% 
Current Liabilities 


Accounts payable $317,000 $ 84,400 
140,000 


457,000 84,400 
Working Capital 165,000 96,600 
Working Capital rates 1.36 to 1 2.14 to 1 


While A. Co. Ltd. has a larger working capital, its working capital ratio is in- 
ferior to that of B. Co. Ltd. Moreover it is apparent that the assets of B. Co. Ltd. 
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are relatively more current than those of A as shown by the above percentages. 

The A. Co. Ltd. could pay all its current liabilities only by employing all of its 
cash, coliecting all of its receivables and liquidating a portion of its inventory. 
B. Co. Ltd. however could pay its current liabilities by using its cash and collecting 
only 51% of its receivables. 


2. Collectibility of receivables. 

Receivables of A. Co. Ltd. represent slightly over two months’ sales on an average 
basis. Those of B. Co. Ltd. represent only slightly more than one month’s sales. 
It seems likely, therefore, that the receivables of B. Co. Ltd. are more collectible 
than those of A. Co. Ltd. 


8, Turnover of inventories. 

The turnover of inventories may be roughly measured by dividing the inventory 
at the close of the period into the sales for the year . While this is not as accurate 
as would be the relationship of average inventories throughout the year to cost 
of sales for the year it is nevertheless indicative of merchandise turnover. In applying 
this test it is found that the turnover of A. Co. Ltd. is 8.6 times while that of B. 
Co. Ltd. is 14.2 times. This implies that B. Co. Ltd. is able to market its merchandise 
more advantageously than A. Co. Ltd. in that it can conduct its business with a 
relatively much smaller stock. 


4. Earnings 
Although A. Co. Ltd. earns the larger profit its ratio of earnings to capital is 
inferior to that of B. Co. Ltd. 


Capital at beginning of year A. Co. Ltd. B. Co. Ltd. 
$ 600,000 $300,000 


136,000 12,500 
500,000 
1,236,000 312,500 
Net Profit ~~ T62,500 100,500 
Bond interest 25,000 
Total earnings of capitalization “187,500 100,500 


Rate of earnings on capital 15.2% 32.2% 
Net profit per share $27.08 $33.50 
Percentage of earnings before 

bond interest to sales 10.3% 12% 


It appears that B. Co. Ltd. is far superior in earnings both in relation to capital 
and sales. 


Conclusions 
The foregoing establishes that the B. Co. Ltd. is in a much better financial position 


than is the A. Co. Ltd., both as to liquid position and earning capacity. 


Problem 2. 
FINAL EXAMINATION, DECEMBER 1947 


Accounting I, Question 5 (30 marks) 


The following balance sheet as of 30th June 1943, was prepared from the books of 
Black Company Limited: 
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Liabilities 
$ 1,130,000 Preferred dividends payable 
1,450,000 1st July 1943 
Property, less depreciation 6,800,000 Bond interest accrued (lst 
Sinking fund cash July 1943, coupon) 
Unamortized discount, Series A Other current liabilties 
Series A 6% bonds due Ist 
Unamortized discount, Series B 2,000,000 
Series B 5% bonds due Ist 
July 1953 1,500,000 
$5 cumulative preferred no-par 
stock A 7,500 shares, stated 
675,000 
$6 cumulative preferred no-par 
stock B 20,000 shares, stated 
1,700,000 


Common stock, no-par value 

50,000 shares, stated value .. 625,000 
Appraisal surplus 1,750,000 
Earned surplus 1,550,000 


$10,000,000 $10,000,000 


—_—_—_ 


The company, to reduce its fixed charges and dividend requirements, has planned 
@ reorganization, approved by shareholders, bondholders, and other interested parties, 
on the following basis: 

1. $3,000,000 consolidated first mortgage 4% bonds dated Ist June 1943, and pay- 

able ist June 1993, to be sold 1st July 1943, at 105 and accrued interest. 

2. Outstanding mortgage bonds Series A and B to be redeemed on Ist July 1943, 

at par plus interest to 3lst July 1943. 

. The holders of Series A bonds to receive a call premium of $15 per $1,000 bond. 

. Preferred stock A to be changed from $5 no-par to 5% $100 par value. 

. Preferred stock A to be increased from 7,500 to 10,000 shares and the present 
holders to receive a dividend of one-third share of this stock for every share 
owned. 

. Present holders of preferred stock A also to receive an extra cash dividend of 
$1.25 per share. 

. 205,000 shares new common stock of $10 each to be issued and exchanged as fol 
lows 

10 shares new common for each share of preferred stock B. 
1 share new common for every 10 shares of old no-par common. 

. Commissions and expenses in connection with the issue and sale of new bonds 
will be $45,000. 

. All transactions under the reorganization plan, as well as dividends payable, 
are to be considered as settled in cash. 


Required: 

From the foregoing information prepare: 

(a) A columnar work schedule showing the balance sheet as of 30th June 1943 
before and after the proposed reorganization, with explanatory adjustment 
columns for the necessary changes in the several balance sheet items. 

(b) A statement showing the effect of the proposed reorganization upon annual 
bond interest and amortization charges and dividend requirements. 


Solution 
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Caleulator -claims of speed™ 

simplicity are common. Calet 

demonstrations with some ra: 

SEE HOW THE NEW BURROUGHS complicated. problem may bé 
SPEEDS AND SIMPLIFIES INVOICING pressive. But what you’re.t 
interested in is results—the # 

The resultofeach and money you can save on @ 
iallea cance day volume work like payroll} 
the front dials. voicing and sales audit. 

where the new Burroughs G@ 
lator proves itself faster, simi 

INVOICE more efficient. f 

Call your local Burroughsy 

for a practical, down - to<1 

demonstration. Burroughs At 
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Machine of Canada, Ltd., Wim 


Ontario. 


The results of 
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of each individual extension and provides the 
grand total or net result, automatically. No time- 
wasting rehandling of figures. No preliminary TO LEARN 
setups. Operation is fast, simple, continuous, 


WHEREVER THERE'S BUSINESS THERE’S BURROUGHS 

















